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With this issue the Review starts to make note of important comments on 
recent Wisconsin decisions and statutes appearing in outstate law journals. In 
some cases these comments will be reprinted; in others merely cited. A change 
in the make-up of the Review this year allows an enlargement in content of 
10 or 15 per cent without an increase in the number of pages. 


Almost alone among the university law reviews, this magazine does not 
have a book review section. Under present conditions if such a department 
is added, it would be to the loss of space devoted to other subjects. Do our 
readers desire book reviews? 


The Review is sensible of the honor done it by the Supreme Court of 
Wisconsin in its recent opinion in Benzor v. Howell, 233 N. W. 758, 761. 
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THE ‘“‘HIGHER LAW”? BACKGROUND OF THE LAW 
OF EMINENT DOMAIN 


J. A. C. Grant* 


“The attribution of supremacy to the Constitution on the ground 
solely of its rootage in popular will represents a comparatively late 
outgrowth of American constitutional theory. Earlier the supremacy 
accorded to the constitutions was ascribed less to their putative source 
than to their supposed content, to their embodiment of essential and 
unchanging justice.” According to this theory, the “natural, in- 
herent, and inalienable rights” set forth in these documents owed 
nothing to their recognition therein. As expressed by John Adams, 
“There are rights antecedent to all earthly government—rights that 
cannot be repealed or restrained by human laws—rights derived from 
the great Legislator of the Universe . . . British liberties are not the 
grants of princes or parliaments but original rights, conditions of 
original contracts coequal with prerogative and coeval with govern- 
ment.’’? As late as 1847 the supreme court of Georgia, in a unani- 
mous opinion, was to declare that the eminent domain clause of the 
fifth amendment to the Federal Constitution “does not create or de- 
clare any new principle of restriction, . . . but simply recognizes the 
existence of a great common law principle, founded in natural 
justice, especially applicable to all republican governments, and which 
derived no additional force . . . from being incorporated into the Con- 
stitution of the United States.’’* Still later the Iowa supreme court 
stated that “The plaintiff needed no constitutional declaration to pro- 
tect him in the use and enjoyment of his property . . . To be thus 
protected and thus secure is a right inalienable, a right which a 
written constitution may recognize and declare, but which existed in- 
dependently of and before such recognition, and which no govern- 
ment can destroy.’”* Many years later, when the Constitution was 





*Ass’t. Professor of Political Science, University of California at Los Angeles. 

1Corwin, The “Higher Law” Background of American Constitutional Law 
(1928) 42 Harv. L. Rev. 149, 152. 

23 Works or Apams (Charles Francis Adams’ ed.) 440. 

*Young v. McKenzie, 3 Ga. 31, 44 (1847). 

‘Henry v. Dubuque, etc. R. Co., 10 Iowa 540, 543 (1860). The same theory is 
to be seen in the speeches of Calvin Coolidge: “Man... . has a right that is 
founded upon the constitution of the Universe to have property that is his own.” 
Have Faith in Massachusetts (1919) p. 6. See also p. 4. And see Beck, THe Con- 
STITUTION OF THE UnitTep States (1924) 303: “In this age of individualistic de- 
mocracy, the average man is apt to recognize two constitutions—one, the con- 
stitution of the state, and the second, an unwritten constitution, to him of higher 
authority, under which he believes that no law is obligatory which he regards as 
in excess of the true powers of government.” 














68 WISCONSIN LAW REVIEW 
nearly a century old, the United States Supreme Court was to adopt 
a similar view—not by way of obiter, but as the basis of decision— 
and only one judge was to dissent, insisting that “the courts are not 
the guardians of the rights of the people . . . save where those rights 
are secured by some constitutional provision.” 

This theory of “higher law” stands in direct contrast to the positive 
theory of law as the command of a sovereign. Of the two, it would 
seem to be the older, not merely as to public, but likewise as to private 
law. It was the theory of Plato and Aristotle; of Aeschylus, 
Sophocles, and Euripides. Through the stoics, it found its way into 
Roman jurisprudence, where it was welcomed as an explanation of 
the jus gentium, and was championed by the greatest of the Roman 
jurists, including Gaius, Ulpian, and Cicero. Of almost universal 
acceptance during the Middle Ages,® it became, primarily through 
the writings of Grotius, an explanation of, and a sanction for, inter- 
national law, very much to the latter’s benefit. It found a place in 
the writings of the two English lawyers who had the greatest in- 
fluence upon American constitutional development, Coke’ and Black- 
stone.* That this was the theory of the Declaration of Independence 
and of the leaders of the American Revolution goes without saying, 





S5Loan Association v. Topeka, 20 Wall. 655 (1875), holding that a state law 
authorizing the spending of public funds for other than a public purpose is void. 
The opinion of the majority did not even mention the federal Constitution, relying 
instead upon the “limitations .... which grow out of the essential nature of 
all free governments.’”” The case is the more remarkable in that there was a 
clause in the state constitution which could have been construed in such a way as 
to cover the case, but which, instead, was disposed of with the curt statement 
that, its meaning being doubtful, the Supreme Court “preferred to remit to the 
state courts” the question of its proper construction. Needless to say, since the 
federal courts had original jurisdiction of the case it was their duty to decide all 
points of state, as well as federal, law. The reliance upon natural law was thus 
from pure choice. 

**The properly Medieval and never completely obsolete theory declared that 
every act of the Sovereign which broke the bounds drawn by Natural Law was 
formally null and void. As null and void therefore every judge and every other 
magistrate who had to apply the law was to treat, not only every unlawful ex- 
ecutive act, but every unlawful statute, even though it were published by Pope or 
Emperor.” Grerke, PoxiticAL THEORIES OF THE Mippite AGE (Maitland’s trans., 
1900) 84. 

™And it appears in our books that in many cases the common law will 
controul Acts of Parliament, and sometimes adjudge them utterly void, for when 
an Act of Parliament is against common right and reason, or repugnant or im- 
possible to be performed, the common law will controul it and adjudge such 
act to be void.” Dr. Bonham’s Case, 8 Coke 115, 118 (1610). cf. His later 
opinion, written when he was no longer a judge, but a member of Parliament: 
“Of the power and jurisdiction of the parliament, for making of laws in pro- 
ceedings by bill, it is so transcendent and absolute, as it cannot be confined 
either for causes or persons within any bounds.” Institutes (1628) Part IV, p. 
36. 

**Man must necessarily be subject to the laws of his Creator. . . . This will 
of his maker is called the law of nature. .... This law of nature... is of 
course superior in obligation to any other. It is binding over all the globe, in all 
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and through its acceptance by the American bench and bar it became 
the guiding theory in the development of the principles of our con- 
stitutional system. lIits influence is particularly discernible in the 
field of eminent domain, or the taking of private property for public 
use. 
Tue Earty ConstITUTIONS 

Between 1776 and 1780 thirteen states, or all but Rhode Island, 
which continued under its colonial charter until 1842, adopted consti- 
tutions.° Except for the last of the thirteen, Massachusetts, these 
documents were drafted by the legislature or a convention called by 
it, and promulgated without further ado. It was not until the 
Massachusetts legislature adopted the policy of referring the com- 
pleted constitution to the electorate for ratification that any difference 
was to be noted between constitution making and statute law making. 
Although the “Massachusetts plan” took root at once, none of these 
earlier documents were ever referred to the electorate, and even to- 
day three of these states are without a constitution that can be re- 
garded as “higher law’ because the “people” have accepted it 
at the polls.*° 

With the exception of New Hampshire and Delaware, whose 
constitutions contained no declaration of rights, and Connecticut and 
New York, whose declarations were rather short and incomplete, all 
of these early constitutions were either accompanied by, or included, 
a declaration of rights; and before many years had passed these four 
had fallen into line with detailed enumerations."* In many instances 
—-particularly as to jury trial and criminal procedure—the rights set 
forth were declared to be “confirmed as a part of the law of this 





countries, and at all times; no human laws are of any validity, if contrary to this; 
and such of them as are valid derive all their force and all their authority, mediate- 
ly and immediately, from this original.”” Commentaries (1765) Intro., pp. 39, 41, ef. 
“Acts of Parliament that are impossible to be performed are of no validity; and 
if there arise out of them collaterally any absurd consequences manifestly con- 
tradictory to common reason, they are, with regard to those collateral conse- 
quences, void. I lay down the rule with these reservations, though I know it is 
generally laid down more largely, that acts of parliament contrary to reason are 
void. But if the parliament will positively enact a thing to be done which is 
unreasonable, I know of no power in the ordinary forms of the constitution that 
is vested with authority to control it; and the example usually alleged in 
support of this sense of the rule do none of them prove, that, where the main 
object of the statute is unreasonable, the judges are at liberty to reject it: for 
that were to set the judicial power above that of the legislature, which would be 
subversive of all government.” Ibid. 91. 

*Although Vermont was not recognized as an independent state, and ad- 
mitted into the Union as such, until 1791, its constitution was adopted in 1777. 
Hence I treat it in this article as one of the original states. 

Delaware, South Carolina, and Virginia. See Taylor v. Commonwealth, 101 
Va. 829, 44 S. E. 754 (1903). Also the newer states of Louisiana and Mississippi. 
See Sproul v. Fredericks, 69 Miss. 898, 11 So. 472 (1892). 

“New Hampshire, 1784; Delaware, 1792; Connecticut, 1818; New York, 1821. 




















70 WISCONSIN LAW REVIEW 
state without repeal for ever,” it being impossible to conceive of 
rights which they considered “natural and inalienable” ever proving 
to be obsolete. Yet with all of the pains-taking care with which these 
declarations had been drafted, they were soon found to be incomplete, 
particularly as to eminent domain. Only those of Vermont’? and 
Massachusetts** required that compensation be made when private 
property was taken for public use; and although eminent domain was 
mentioned in the Pennsylvania constitution, its sole requirement was 
that “no part of a man’s property can be justly taken from him, or 
applied to public uses, without his own consent, or that of his legal 
representatives,” the legislature.’* Although virtually all of the new 
states later admitted into the Union provided for compensation in 
their first constitution,’® the original states were long in making this 
change. By 1800 the number had increased to three;’* a half a 
century later it was to be found in the constitutions of exactly half 
of the original fourteen states ;'* and in 1868, when the fourteenth 
amendment to the Federal Constitution became effective, five of the 
group were still without this guarantee.*® 

In December, 1791, the provision of the fifth amendment to 
the Federal Constitution, “nor shall private property be taken for 
public use, without just compensation,” became effective. This, of 
course, only applied to a taking by the federal government, and in 
no way affected the states.’® The courts in the majority of the original 
states were thus left, in their attempt to assume the burden of guard- 
ing the purity of the statute books, without any express provision in 
either state or federal constitution upon which to hang their argu- 
ment. This, however, was no obstacle to a bench and bar learned in 
the juristic theory of the time, for in the central concept of that 





11777, c. I, §2. 

131780, art. X. 

44sDECLARATION OF RicHTs (1776), art. VIII. This would seem to be in keeping 
with the general tenor of these early constitutions, which would appear to be 
directed against administrative, rather than legislative, abuses. Their general 
tenor may be characterized by such phrases as “the reign of law” and “a govern- 
ment of laws, and not of men.” This was clearly the entire scope of the New 
Hampshire declaration of 1776. 

Louisiana, adopting its first constitution in 1812, was without such a provi- 
sion until 1845; Arkansas, from 1836 to 1868. All of the other states made provi- 
sion for compensation in their original constitutions. 

%*Pennsylvania, 1790, art. IX, §10, joining with Vermont and Massachusetts. 

"The additions being Connecticut, 1818; New York, 1821; Rhode Island, 1842; 
New Jersey, 1844. Vermont is counted as making the fourteenth state. See supra 
note 9. 

*Delaware, Georgia, New Hampshire, North Carolina, and Virginia. Mary- 
land, 185i, art. III, §46, and South Carolina, 1868, art. I, §23, joined with the states 
requiring compensation. The Georgia constitution of 1865 contained such a pro- 
vision, but it was omitted in that of 1868. 
*Barron v. Baltimore, 7 Pet. 243 (U. S. 1833). 
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theory they had a much stronger peg to tie to—natural law. Nor 
was the federal bill of rights without value as authority. Did it not 
pay tribute to this theory by its assertion that “the enumeration in 
the Constitution, of certain rights, shall not be construed to deny or 
disparage others retained by the people?’’*® And so, under the 
banner of a “higher law,” the courts declared themselves to be the 
guardians of the sanctity of vested rights in property against their 
appropriation for other than a public use or without just compensa- 
tion. 
NaTuRAL Law IN STATE DECISIONS 


The judge who was to start this line of decisions was none other 
than the acknowledged leader of the American bench and bar, 
Chancellor Kent of New York. In 1816, in the case of Gardner v. 
Village of Newburgh,” he was faced with a statute which provided 
that the village might take the water from a certain spring to estab- 
lish a water system, the owners of the spring and of the land over 
which the pipes were to be laid to be compensated for their loss. But 
nothing was said as to compensating the owners of the land through 
which the stream flowed for the loss of their riparian rights, and 
this, the Chancellor held, rendered the statute void. No attempt was 
made to justify this holding on any limitation in the New York con- 
stitution, and obviously to have done so would have been impossible, 
New York being one of the four states that had adopted no Declara- 
tion of Rights. This absence was not felt, however, for the great 
Chancellor simply cited Grotius,?* Pufendorf,?* and Bynkershoek™ 
to the effect that “natural equity” requires that the individual whose 
property is thus sacrificed must be idemnified; which, of course, 
could leave no room for argument. 

The Chancellor was careful to so word his opinion as to cause 
as little affront as possible to the legislature, pointing out that their 
intention was clearly to compensate all those who would be injured, 
and that the failure to provide for the riparian owner was purely an 
oversight. For this reason no very strong language as to a “higher 
law” that would override a legislative enactment was used; yet the 
fact is that a statute was declared void, and on this ground alone. 
The fact that he felt that the point did not call for extended explana- 





NINTH AMENDMENT. This marks the first use of such a phrase in an 
American constitution, but a better statement of the theory of the early state 
constitutions could not be given. It was first copied by Maine in is constitution 
of 1820, art. I, §24. 

12 Johns. Ch. 162 (N. Y. 1816). 

2De June Bevur et Pacis (1625), bk. VIII c. 14, §7. 

De June NaturaAE ET GENTIUM (1672) bk. VIII c. 5, $7. 

*QuaEsTIONES Juris Pusiici (1737) bk. Il ¢. 15. 














72 WISCONSIN LAW REVIEW 
tion or justification makes it all the more remarkable. In his Com- 
mentaries he did, however, enlarge upon his views as expressed in the 
Gardner case, declaring very plainly his acceptance of a “higher 
law” than charter or statute, which it was the duty of the courts to 
enforce.*® 

The next two opinions dealing with this question in New York 
were written by Chief Justice Spencer. People v. Platt?® involved 
a statute making it illegal to build or maintain a dam on any river or 
creek flowing into the Great Lakes, unless a slope was provided 
for salmon. The defendant, who owned such a dam across a small 
and non-navigable stream, pleaded the illegality of the statute as his 
defense, and the court sustained his plea. The Chief Justice, citing 
Fletcher v. Peck,” itself, perhaps, a natural law decision,?* held that 
the statute, as applied to such a stream, violated the vested right of 
the owner to the use of his property. He also pointed out that, since 
“no equivalent is offered . . . for the loss which must inevitably 
ensue, upon compliance with the requirements of the statutes on 
which the indictment is founded’, and since “such appropriations are 
constitutional, legal, and justifiable, only when a fair and just 
equivalent is awarded to the owner of property thus taken,” the 
statute could not be upheld as an exercise of the power of eminent 





*In commenting upon the early English cases, he stated that “We cannot but 
admire the intrepidity and powerful sense which led Lord Coke, when chief jus- 
tice of the K. B., to declare, as he did in Docior Bonham’s Case |7 Coke 118 (1610) ] 
that the common law doth control acts of parliament, and adjudges them void 
when against common right and reason. The same sense of justice and freedom 
of opinion led Lord Chief Justice Hobart, in Day v. Savage, (Hob. 85 (1615)] to 
insist that an act of parliament made against natural equity, as to make a man 
a judge in his own case, was void; and induced Lord Chief Justice Holt to say, 
in the case of the City of London v. Wood [12 Modern 687 (1700)] that the ob- 
servation of Lord Coke was not extravagant, but was a very reasonable and true 
saying.” I CoMMENTARIES ON AMERICAN Law (1826) p. 420. Discussing the South 
Carolina case of Bowman vy. Middleton, 1 Bay 252 (1792), which he erroneously 
considered the first case in which an American court asserted the right of judicial 
review, he added that “This was not strictly a question arising upon any 
special provision of the state constitution, but the court proceeded upon those 
great fundamental principles which support all government and property,” just 
as he himself had later done in the Gardner case. Ibid. p. 423. Coming to the 
power of eminent domain, he expressed the view that “A provision for com- 
pensation is a necessary attendant on the due and constitutional exercise of the 
power of the law-giver to deprive an individual of his property without his con- 
sent; and this principle in American constitutional jurisprudence, is founded in 
natural equity, and is laid down by jurists [citing Grotius, Pufendorf, and 
Bynkershoek] as an acknowledged principle of universal law.” II id. pp. 275-276. 

217 Johns. 195 (N. Y. 1819). 

76 Cranch 87 (U. S. 1810). 

*The greater part of Chief Justice Marshall’s opinion may be summarized by 
his statement that “It may well be doubted whether the nature of society and of 
government does not prescribe some limits to the legislative power; and if any 
be prescribed, where are they to be found, if the property of an individual, fairly 
and honestly acquired, may be seized without compensation. . . . The validity of 
this rescinding act, then, might well be doubted, were Georgia a single sovereign 
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domain.?® The learned Chief Justice cited neither authority nor 
reason for this requirement of compensation, apparently assuming 
that the truth was self-evident. There being no constitutional re- 
quirement, its source must of necessity have been the “higher law” 
of nature, and his opinion in the next case, decided three years later, 
makes it plain that such was his view. 

Bradshaw v. Rodgers® arose out of the extension of a canal 
across a part of a turnpike road. Existing statutes provided for 
the payment of compensation in such cases, but the court held that 
these statutes were not applicable to a turnpike road. This being so, 
the act authorizing the extension of the canal was held void. Re- 
ferring to the provision in the federal bill of rights, and to a 
similar limitation in the recently adopted constitution of New York," 
the Chief Justice explained: “I do not rely on either, as having a 
binding constitutional force upon the act under consideration. The 
former related to the powers of the national government, and was 
intended as a restraint on that government; and the- latter is not yet 
operative. But they are both declaratory of a great and fundamental 
principle of government ; and any law violating that principle must be 
deemed a nullity, as it is against natural right and justice.”** The 
decision was short lived, as it was soon held that the statutes provid- 
ing for compensation very clearly applied to this property ;** but 
nothing was said that would in any way cast doubt upon the “higher 
law” view of the former decision. Thereafter, of course, the express 
provision in the constitution made reliance upon any such doctrine 
unnecessary, and it soon dropped out of the New York decisions.** 





power.” Ibid. 135-136. His final conclusion was that “the state of Georgia was 
restrained, either by general principles which are common to our free institu- 
tions, or by the particular provisions of the Constitution of the United States, 
from passing a law whereby the estate of the plaintiff . . . could be constitution- 
ally and legally impaired.” Ibid. 139. Mr. Justice Johnson wrote a separate 
opinion in which he maintained that the Constitution had nothing to do with the 
case. He added, however, “I do not hesitate to declare that a state does not 
possess the power of revoking its own grants. But I do it on a general principle, 
on the reason and nature of things: a principle which will impose laws even on 
the Deity.” Ibid. 143. 

*Supra note 26, at 215. 

20 Johns. 103 (N. Y. 1822). 

Nor shall private property be taken for public use without just compensa- 
tion.” ConstTiTuTION of 1821, art. VII §7. 

™Supra note 30, at 105-106. The Chief Justice cited his opinion in The 
People v. Platt, supra, note 26, as authority for this view. Curiously enough, no 
reference was made to the chancery decision of Gardner v. Newburgh, supra, note 
21. 

Rodgers v. Bradshaw, 20 Johns, 735 (N. Y. 1823). 

“See, however, Matter of Albany Street, 11 Wend. 149, 151, (N. Y. 1834). In 
holding a statute authorizing excess condemnation to be unconstitutional, in that 
it provided for the taking of private property for other than a public pur- 
pose, Chief Justice Savage said, “It is in violation of natural right, and if it is 
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The next court to take up the cudgel in favor of a “higher law” 
guarantee of compensation was that of New Jersey, whose con- 
stitution was silent upon the subject until 1844. In no case, however, 
did its statemenis become more than dicta, as no case reached it in 
which the legislature had failed to provide for adequate compensa- 
tion. The first decision to raise the point was Bonaparte v. Camden 
& A. R. Co.,* rendered by the federal circuit court for New Jersey. 
Pointing out that the statute required the payment of adequate com- 
pensation, the court none the less went out of its way to state that 
it must do so, since such a requirement is a “universal principle” 
that it is beyond the power of the legislature to ignore. Although 
the case was settled out of court, thus depriving the opinion of all 
legal force, it turned out to be one of the most frequently cited 
opinions of the period. 

The chancellor accepted the provision in the federal bill of rights 
as binding upon the state,** but before the law judges were called 
upon (or rather, took it upon themselves) to discuss the question, 
any ground for such a belief had been definitely ended by Marshall’s 
opinion in Barron v. Baltimore.** Consequently the Supreme Court 
relied solely and exclusively upon the “higher law,” couching its 
views in no uncertain terms, and in doing so gave us a decision** that 
has been cited with approval by the United States Supreme Court as 
late as 1897.°° 

In the Sinnickson case,*® the damming of a creek in the con- 
struction of a canal had flooded the lands of the plaintiff. After 
holding that the statute did not deprive the owners of the land of the 
right to compensation, the court added that it could not do so, for any 
such attempt would vitiate the right to construct the canal. “This 
power to take private property,” the court stated, “reaches back of 
all constitutional provisions; and it seems to have been considered a 
settled principle of universal law, that the right to compensation, is 
an incident to the exercise of that power: that the one is so in- 
separably connected with the other, that they may be said to exist not 
as separate and distinct principles, but as parts of one and the same 
principle.” As authorities for this statement the court cited, among 





not in violation of the letter of the constitution, it is of its spirit, and cannot be 
supported.” 

%3 Fed. Cas. No. 1617, at p. 821 (N. J. 1830). 

*Scudder v. Trenton Delaware Falls Co., 1 N. J. Eq. 694, 721 (1832). 

“Supra note 19. 

%Sinnickson v. Johnson, 17 N. J. L. 129 (1839). 

*Chicago, Burlington & Quincy R. R. v. Chicago, 166 U. S. 226, 238, 17 
Sup. Ct. 581, 585 (1897). 
“Supra note 38. 
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others, the writings of Pufendorf, Montesquieu, Vattel, Blackstone, 
and Kent, and the case of Bonaparte v. Camden & A. R. Co.* 
Then, pointing out that the federal bill of rights does not apply to 
the state, the learned judge continued: “Still if the opinions of the 
above distinguished jurists be correct, it is operative as a principle 
of universal law; and the legislature of this state, can no more take 
private property for public use, without just compensation, than if 
this restraining principle were incorporated into, and made a part of 
its state constitution.’”** He added, however, that this view was 
merely expressed as dictum since the legislature in this case, as in 
all others, had been careful to protect individual rights by providing 
for adequate compensation. 


The New Jersey constitution of 1848 provided that “private 
property shall not be taken for public use without just compensa- 
tion.”** Even so, the court still went out of its way to assert that 
this “familar principle . . . is a dictate of natural justice. It is 
founded in natural law. It has its crigin back of political constitu- 
tions.”** 

In 1826 the New Hampshire supreme court dropped a chance 
remark, that was to bear fruit in an actual holding eight years later. 
“There is no doubt”, it told us, “that when this power (eminent 
domain) is exercised, a just compensation shall be made. And 
natural justice speaks on this point, where our constitution is silent. 
We admit, that the legislature cannot arbitrarily take the property of 
one town, and give it to another. But that is not this case,” the legis- 
lature having expressed no desire to do so.** 

Some years before, the New Hampshire legislature had granted 
an exclusive franchise to build a toll bridge at a certain point to the 
Piscataqua Bridge Company. Changing conditions making the con- 
struction of a new bridge imperative, the legislature appropriated this 
franchise, but without providing what the court considered adequate 
compensation therefor. Consequently the statute was set aside as 
illegal and void. In doing so the court made a valiant but decidedly 
inconclusive effort to base its decision on the written constitution, 
which provided that “No part of a man’s property shall be taken from 
him or applied to public uses, without his own consent, or that of the 
representative body of the people.”** “This, ” the court said, “has al- 





“Supra note 35. 

“Supra note 38, at 146. 
*Art. I, §16. 

“In re Public Highway, 22 N. J. L. 293, 302 (1849). 
“Bristol v. New Chester, 3 N. H. 524, 535 (1826). 
“CONSTITUTION OF 1784, Bitt or Rients, §12. 
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ways been understood necessarily to include, as a matter of justice, the 
further limitation, that in case his property is taken without his con- 
sent, due compensation must be provided.”*7 The obvious answer is 
that it had never been so understood, either by the court itself or by 
others, nor was it logically capable of such a construction.** The 
Pennsylvania Declaration of Rights of 1776 had contained a similar 
provision,*® but it had been felt necessary to add a specific requirement 
of compensation in the revision of 1790.°° That of Vermont likewise 
contained this requirement,*' but apparently no Vermont court ever 
thought of construing it in this way. How can the court explain its 
earlier statement that “natural justice speaks on this point [compensa- 
tion], where our constitution is silent?’’®*. Or its next decision in- 
volving this question, in which it reverted to the “higher law” because 
of the “absence” of any such requirement in the constitution?** If 
further evidence were necessary, one need but refer to the “authori- 
ties” cited by the court as to the meaning of the New Hampshire con- 
stitution—Gardner v. Newburgh,** the pure natural law decision of 
Chancellor Kent, and Grotius, Pufendorf, and Bynkershoek. Ap- 
parently the court itself realized the weakness of its position, for it 
soon returned to its natural law theory of 1826,°° and seems not to 
have departed from it until the federal Supreme Court, by deftly 
blending the theory of natural justice with the “due process” clause of 
the fourteenth amendment,®® gave them a constitutional peg upon 
which to hang their argument. 

Although the Georgia court got off to a late start in eminent 
domain cases, it made up in emphasis and frequency what it lacked 
in time. In 1846, by way of dictum, it intimated that the federal bill 
of rights would prevent the Georgia legislature from appropriating 
vested rights without compensation ;*’ a view which had been, of 





*“Piscataqua Bridge v. N. H. Bridge, 7 N. H. 35, 66. (1834). 

*It was very clearly a limitation upon the administrative branch of govern- 
ment, being an attempt to secure a “government of laws and not of men.” The 
learnec judge would have done much better had he based his reasoning on the 
contract clause of the Federal Costitution. 

Art. VIII. 

Art. IX, 

4777, c. I, §9. 

“Bristol v. New Chester, supra note 44, 

Petition of Mt. Washington Road Co., 35 N. H. 134, 141, 142 (1857). 

“Supra note 21. 

See especially Petition of Mt. Washington Road Co., supra note 53, which 
was to be cited with approval by the United States Supreme Court in Chicago, 
Burlington & Quincy R. Co. v. Chicago, 166 U. S. 226, 236 (1897). The Piscataqua 
Bridge case appears to be the only one in which a statute was held void for lack 
of compensation, the statements in the Mt. Washington Road case and others being 
merely dicta. 

Chicago, Burlington & Quincy R. R. v. Chicago, supra note 39. 
"Ex dem. Carr v. R. & B. Co., 1 Ga, 524 (1846). 
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course, completely exploded for years. But a year later it was to 
enlighten us as to its meaning: when it referred to the federal bill of 
rights, it did so only as evidence of the content of the “higher law” 
of nature. 


In Young v. McKenzie,** a corporation had been authorized to 
condemn land for the construction of a toll bridge, adequate 
guarantees being provided for the payment of just compensation. 
The corporation was taken to task for not having obeyed the re- 
quirements of the statute, and then the court launched into an ex- 
position of its theory of the “higher law.” The opinion is worthy of 
being quoted at length. “By the fifth article of the amended Con- 
stitution of the United States, it is declared, ‘Private property shall 
not be taken for public use, without just compensation.’*® But it is 
said, this amendment . . . does not apply to the states—that it is a 
restriction on the federal government alone—that there is no such 
restriction in the constitution of the State of Georgia. Does the 
amended Constitution of the United States, by declaring ‘Private 
property shall not be taken for public use without just compensa- 
tion,’ introduce, or create, a new principle of restriction, which did 
not exist before? Did not the same principle of restriction exist, 
both as it regards the federal and state governments, before the 
adoption of the amendment in question? Does the amended Consti- 
tution do anything more than declare a great common law principle, 
applicable to all governments, both state and federal, which has ex- 
isted from the time of Magna Charta, to the present moment ?® The 
amended Constitution of the Union asserts a great principle, ap- 
plicable, it is said, to the National Government. Why is not the 
same great principle equally applicable to the state government? 
Can any solid reason be given, why the state legislature should take 
private property for public use without just compensation, when the 
national legislature cannot ?’’* 


Answering his own question, the learned judge continued: “It 
will be seen upon examination, this great principle was not only 





*3 Ga. 31 (1847). 

*Although the learned judge misquotes the language of the fifth amendment, 
the substance is the same. 

"This statement weakened the learned judge’s stand somewhat, as one would 
presume that a “principle of universal justice’? would have antedated even the 
great charter itself. The Georgia theory would seem to be directly traceable to 
the view of Lork Coke that “the common law will control Acts of Parliament, and 
sometimes adjudge them to be utterly void: for when an Act of Parliament is 
against common right and reason, . . . the common law will control it and 
adjudge such Act to be void.” Dr. Bonham’s case, 8 Coke 115, 118 (1610). 
“Supra note 58, at 41-42. 
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recognized by the civil jurists,"* but was distinctly asserted, as a part 
of the common law, long anterior to its adoption into the amended 
Constitution of the United States.”°* As authority for this view he 
quoted Story to the effect that the fifth amendment “ is an affirmance 
of a great doctrine, established by the common law for the protection 
of private property. It is founded in natural equity, and is laid down 
by jurists as a principle of universal law.”** The oft-quoted state- 
ment of Kent® was again given, italics being used to emphasize 
“natural equity” and “acknowledged principle of universal law.” The 
New York case of Bradshaw v. Rodgers, considered supra,®® was 
quoted to the effect that the constitutional provisions are merely 
“declaratory of a great and fundamental principle of government, 
and any law violating that principle must be a nullity, as it is against 
natural right and justice.” The discussion was then brought to a 
close by the statement, already quoted, that the fifth amendment 
“does not create or declare any new principle of restriction, either 
upon the legislation of the national or state governments, but simply 
recognized the existence of a great common law principle, founded 
in natural justice, especially applicable to all republican governments, 
and which derived no additional force, as a principle, from being in- 
corporated into the Constitution of the United States.’ 

Although in this case the view was merely a dictum, it was re- 
peated two years later,®°* and in another two years it became the 
basis of a decision setting aside a statute as beyond the scope of 
legislative authority. In Georgia, as in all of the states during the 
earlier period, it had been customary, in opening new roads, to take 
wild and unenclosed lands, or even timber and stone, without com- 
pensation, payment being made, however, when enclosed or im- 
proved lands were taken. Under early conditions, the justice of such 
a procedure is evident. In fact, it appears that the Parham case, 
decided in 1851, was the first instance outside of South Carolina in 
which the legality of such a line of conduct was attacked in an ap- 
pellate court. The statute held illegal in that case had been on 





@The marked respect in references of the period to Roman jurists is in 
rather sharp contrast to many such references today. 

®Supra note 58, at 42. 

“Ibid. 43. Here, as elsewhere, the italics are the court’s. 

*Supra note 25. 

“Supra note 30. 

"Supra note 58, at 44. 

®Young & Calhoun v. Harrison, 6 Ga. 130, 146 (1849), in which counsel con- 
tended that it was illegal to authorize a corporation to condemn land for a 
railroad. This view, of course, was rejected. 

“Parham v. The Justices, 9 Ga. 341 (1851). New Jersey, in adopting its first 
eminent domain clause in 1844, expressly provided that “land may be taken for 
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the books since 1818, but the court pointed out that during the 
thirty-odd years since its passage conditions had so changed as to 
render it violative of natural rights, whereas during the earlier 
period it may have been the acme of justice. The opinion, which is 
fairly long, as well as unanimous, does not contain a single reference 
to any provision in the state constitution, but frankly rests its 
decision upon the “higher law” of nature. A few excerpts must 
suffice to show the general tenor of this opinion, which was to be 
relied upon forty-six years later by the United States Supreme 
Court as authority for the rule in eminent domain cases.” 

Starting with the principle that “the sacredness of private 
property ought not to be confided to the uncertain virtue of those 
who govern,” the court reiterates the rule “that the property of the 
citizen cannot be taken for any purpose of public utility or con- 
venience, unless the law which appropriates it makes provision for a 
just compensation to the proprietor... .. This was the law of the 
land in England, before Magna Charta. Against the contrary the 
great Charta guarded, by declaring that no individual should be de- 
prived of his property, but by the law of the land, and by judgment 
of his peers.7? The petition of rights affirmed the same doctrine; 
and this great rule of right and liberty was the law of this state at 
the adoption of the Constitution. It is not, therefore, necessary to go 
to the Federal Constitution for it.7* It came to us with the common 
law—it is part and parcel of our social polity—it is inherent in ours, 
as well as every other free government, ... (and) is admitted by the 
ablest writers,"* as being founded in natural equity and of universal 
application.”"® a bc 

The Georgia constitution of 1865 contained an express provision 
requiring compensation in eminent domain cases,"* but for some un- 
known reason it was omitted in the revision of 1868. Both, how- 





public highways, as heretofore, until the legislature shall direct compensation to 
be made.” Art. I, $16. 

Supra note 39. 

“Supra note 69, at 348. The italics are the court’s. 

"This is not a reference to a “due process” clause as applicable to this case, 
as no such phraseology was to be found in any of the Georgia constitutions prior 
to 1865. 

Again pointing out that the federal bill of rights only applies to the 
federal government, the court was careful to add that “it is still authority, most 
significant, for the application of the rule in the states” in that it is further evi- 
dence of the dictates of natural justice upon the subject.Supra note 69, at 350-351. 

“Citing Grotius, Pufendorf, Bynkershoek, Blackstone, Vattel, and Story, as 
well as the Code Napoléon and Chancellor Kent’s opinion in Gardner v. Newburgh, 
Supra note 21. 

Supra note 69, at 349-350. 
Art. I, §16. 
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ever, provided that “no person shall be deprived of life, liberty, or 
property, except by due process of law,’’** the modern successor to 
article 39 of Magna Charta. The frequent references of the Georgia 
court to that august document, and particularly to article 39, made it 
almost imperative that this provision of the constitution should be 
the successor to the “common law” of the earlier cases. In Lough- 
bridge v. Harris™* this fusion took place, thus anticipating the Federal 
Supreme Court’s interpretation of this magic phrase by a quarter of 
a century; but this was not done without the court insisting that the 
requirement of compensation “is a doctrine of immutable justice that 

. . comes to us as an inheritance of the common law, and forms a 
part of our social polity.” 

No pretense is made of exhausting the decisions. Both space 
and time forbid. However, mention should be made of the Mary- 
land case of Harness v. Chesapeake and Ohio Canal Co.,* in which 
Chancellor Johnson very clearly asserted the doctrine of a “higher 
law” that limits the power of eminent domain; the Arkansas decision 
in Cairo etc. R. Co. v. Turner ;*' and the Iowa case of Henry v. 
Dubuque etc. R. Co. In the last named case both the state constitu- 
tion and the statute under which the railroad company was acting 
required compensation, yet Mr. Justice Wright went out of his way 
to pay one of the most emphatic tributes to a law higher than 
either constitution or statute. This statement has been quoted in my 
opening paragraph. 

The only courts to reject the rule that compensation must be 
made when private property is taken for public use were those of 
the Carolinas. However, all the South Carolina cases that I 
have found dealt solely with the right to appropriate land and timber 
for the construction of roads and highways, and the general tenor 





7Art. I, §2, in both instances. 

742 Ga. 500 (1871). This case held unconstitutional a law authorizing the 
erection of mill dams, compensation being paid to the owners of the land thereby 
flooded, the court stating that “We are not unaware of the fact that mills are in a 
general sense for the public; that their tolls are regulated by law, and the 
manner of rotation among customers regulated. But in our opinion such use is 
not, in the contemplation of the law of the land, such public use as authorizes the 
appropriation of private property.” Ibid. 505. Few courts would have reached 
such a conclusion even though the constitution provided that private property 
could not be taken for private use. 


Ibid. 503. 
8°] Md. Ch. 248 (1848). The statement was purely a dictum, as the opinion 
stated that “the legislature of this state has, in no instance, . . . omitted to pro- 


vide compensation to the owner of the property,’’ and such was clearly the case in 
the specific statute involved. Ibid. 253. Three years later a compensation clause 
was added to the constitution, so that no occasion ever arose for putting this 
theory into practice. Art. III, §46. 

5131 Ark. 494 (1876). See infra note 104. 

10 Iowa 540 (1860). 
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of the opinions is less a rejection of a “higher law” than the reason- 
ableness and established character of such a line of conduct.** Ap- 
parently the court of appeals stood ready, if occasion arose, to hold 
any other such law void as against natural justice,** or possibly as 
violative of the “law of the land” clause of the state constitution, 
although the latter view was decidedly a minority one. The only 
court that expressly repudiated the doctrine of a “higher law” was 
that of North Carolina, which was of opinion that “the sense of right 
and wrong varies so much in different individuals, and the principles 
of what is called natural justice are so uncertain, that they cannot be 
referred to as a sure standard of constitutional power.”®* But in 
1859 it was to reach the conclusion that the rules of “public purpose” 
and “compensation”, which the other courts insisted were required 
by the “higher law,” were embodied in the “law of the land” clause 
of the state constitution ;*° and in doing so it was to place a great 
deal of reliance upon the dictates of “natural justice.” 


Due Process or LAw 


Although but two of the first state constitutions had contained 
clauses restricting the power of eminent domain, the majority con- 
tained provisions similar to that of Maryland, copied from article 39 
of Magna Charta, “That no freeman ought to be taken, or im- 
prisoned, or disseized of his freehold, liberties, or privileges, or out- 
lawed, or exiled, or in any manner destroyed, or deprived of his life, 
liberty, or property, but by the judgment of his peers, or by the law 
of the land.”** The phraseology employed was various, but whether 
“law of the land” or “due course of law” was used was regarded by 
the courts as immaterial, as was likewise the nature of the context 
in which they were employed. The federal bill of rights introduced 
the use of “due process of law,’ which was to become widely 
accepted, although “law of the land,” a more accurate translation of 





See Lindsey v. The Commissioners, 2 Bay 38 (1796), where the court was 
evenly divided; Ford v. Whitaker, 1 Nott. & M’Cord 5 (1817); Stark v. M’Gowen, 
1 Nott. & M’Cord 387 (1818); Singleton v. The Commissioners, 2 Nott. & M’Cord 
526 (1820); Eaves v. Terry, 4 McCord 125 (1827); Patrick v. The Commissioners, 
4 McCord 541 (1828); The State v. Dawson, 3 Hill 100 (1835). A note by the re- 
porter in Singleton v. The Commissioners, 2 Nott. & M’Cord 526, 528 (1820), 
gives two earlier decisions, Wither v. The Commissioners, MS. Opinions of the 
Constitutional Court, vol. I, p. 102, and State v. Singleton, ibid. 643. These de- 
cisions were never published, and the manuscripts were lost when Sherman’s 
Army destroyed the City of Columbia in 1865. 

*See the above cases, especially Singleton v. The Commissioners, Patrick v. 
do., and The State v. Dawson. 

Railroad Co. v. Davis, 19 N. C. 451, 459-460 (1837). 

The State v. Glen, 52 N. C. 321 (1859). 

871776, §21. 
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Magna Charta, is widely used today, especially in the older constitu- 
tions. Near the close of the nineteenth century this magic phrase 
was to become the chief cornerstone of judicial review, but prior to 
the civil war it seems to have received only minor consideration. 
This is particularly true as to eminent domain, to which the vast 
majority of the courts felt that the clause had no relation. 

The accepted authority on Magna Charta was Lord Coke, and he 
had interpreted article 39 as guaranteeing jury trial and exemption 
from arbitrary arrest.** “Lord Coke says,” wrote Story, approv- 
ingly, “that these latter words, by the law of the land, mean by due 
process of law, that is, without due presentment or indictment, and 
being brought in to answer thereto by due process of the common 
law. So that this clause in effect affirms the right of trial according to 
the process and proceedings of the common law.’*® The Delaware 
court, in a more analytical frame of mind, decided that “law of the 
land” guarantees a jury trial, and “due course of Jaw” adds the com- 
mon law requirements as to the summoning and appearance of the 
accused,®° but the majority of the courts were content to accept the 
views of Coke, Blackstone, Kent, Story, and the other great com- 
mentators, which in all cases meant the view of Coke. There were 
even random decisions holding that the phrase was not a limitation 
upon the legislature, but only upon the administrative and judicial 
branches of government, a statute, whatever its content, necessarily 
being a part of “the law of the land.”*' Yet there were rumblings, 
and in a few cases actual holdings, that gave a cue to what was to 
happen later on, when the New York court, in its prohibition cases, 
and the Supreme Court, in the railroad rate cases®* and others, were 





SINsTITUTES (1628), Part I, pp. 45 ff. 

"COMMENTARIES (1833), vol. III, §1783. 

Wilson v. B. & P. R. Co., 5 Del. Ch. 524 (1884). This case expressly ruled 
that “due process of law” or its equivalents have nothing to do with the taking of 
private property for public use. 

"Mayo v. Wilson, 1 N. H. 53, 57 (1817); Patrick v The Commissioners, 4 
McCord 541 (S. C. 1828). This conclusion on the part of the New Hampshire 
court could scarcely have been due to an exalted respect for the legislature, for 
it has given us some of our most outspoken “higher law” decisions. 

"People v. Toynbee, 2 Parker Cr. R. 329 (N. Y. 1855); Wynehamer v. People, 
13 N. Y. 378 (1856). cf. Metropolitan Board of Excise v. Barrie, 34 N. Y. 657, 666, 
668 (1866): “It is a bold assertion ... that there is anything in the State or 
United States Constitutions conflicting with or setting bounds upon the legisla- 
tive discretion or action in directing how, when and where a trade shall be con- 
ducted in articles intimately connected with the public morals, or public safety, 
or public prosperity; or, indeed, to prohibit or suppress such traffic altogether. 
- + » No one, heretofore, has questioned, on constitutional grounds, the validity 
of such an enactment, or called upon the judiciary to declare it void, and, per- 
haps, would not at this time, except as emboldened by the inconsiderate dicta of 
some of the judges in the case of Wynehamer v. People”. 

“H. S. Smaley, Railroad Rate Control—Its Legal Aspects, 7 PuBLICATIONS oF 
THE AMERICAN Economic Association, No. 2 (1906). 
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to deftly blend the doctrines of natural law and due process. This 
was particularly discernible in the North Carolina theory of eminent 
domain.** 

In State v. Glen®* the defendant had constructed a mill dam 
across the Yadkin River. A North Carolina statute required that 
all such dams should be so constructed as to allow the passage of 
shad and other fish, but provided no compensation for the necessary 
alterations in existing dams. Indicted for violation of the law, Glen 
pleaded the illegality of the statute, and was sustained on appeal. 
Again rejecting the theory of a “higher law” that was enforceable 
by the courts, and noting the absence of any express restriction in the 
constitution, the court added that none the less “it has been generally 
supposed to exist; and it is strongly intimated in the case of The 
Railroad Co. v. Davis®* . . . that it may be implied from Section 12 
of the Bill of Rights, which declares, ‘that no freeman shall be dis- 
seized of his freehold, or deprived of his life, liberty or property, 
but by the law of the land.’ . . . Had the case demanded it, we cannot 
doubt, that the judges who composed the court, would have decided 
in favor of the restriction, and in doing so, they would have found 
themselves sustained, by similar decisions, in many of our sister 
states. See the cases referred to in Angel on Water Courses, section 
461, note 2.”°" Accepting this view as the proper one, the court held 
that the statute was void. 

By accepting Angel’s work as authority the learned Judge gave 
his case away, for both the body of the text and the note are ex- 
amples of pure natural law theory.** If “the principles of .... 
natural justice are so uncertain, that they cannot be referred to as a 





“For an excellent discussion of the entire field, see Corwin, Due Process Be- 
fore the Civil War (1912) 24 Harv. L. Rev. 366-385, 460-479. 

%52 N. C. 321 (1859). Followed in Cornelius v. Glen, 52 N. C. 512 (1860), the 
facts of which were virtually the same. 

19 N. C. 451, 460 (1837). The “intimation” was not a strong one. The 
statute in this case provided for compensation. 

"Supra note 95, at 331-332. 

The reference is apparently to the fifth edition, 1854. The section referred 
to, after citing the fifth amendment and similar clauses in various state constitu- 
tions, adds (and this is the statement to which the note refers): “But even if there 
exists no such clause in a state constitution, whenever the power in question is 
exercised by the legislature, natural justice speaks so forcibly on this subject, that 
just compensation will be made.” The cases cited in the note are Bristol v. New- 
chester, Supra note 45, and Young v. Harrison, Supra note 68, and a similar 
opinion in Embury v. Connor, 2 Sandf. 98 (N. Y. 1848). Angel’s opening para- 
graph on eminent domain closes with the statement, “But it is a rule founded in 
equity, and is laid down by jurists as an acknowledged principle of universal law, 
that a provision for compensation is a necessary attendant on the due exercise of 
the power . . . to deprive an individual of his property without his consent,” 
as authority for which the author refers to Kent, the New York case of Bradshaw 
v. Rodgers, Supra note 30 and other “higher law” decisions. 
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sure standard of constitutional authority,” may one be permitted to 
ask if those principles were rendered any more certain by being read 
into the “law of the land” clause of the “written” constitution? Ap- 
parently the court was not sure that they were, for in its next case, 
Johnson v. Rankin,®® it failed to refer to this clause. 

In the Johnson case the plaintiff sought to enjoin the city from 
taking his land to open a street, on the grounds that the compensa- 
tion provisions of the statute were not satisfactory. The court felt 
otherwise, and refused the writ, but it asserted its jurisdiction in 
such cases by stating that “notwithstanding there is no clause in the 
(state) constitution which expressly prohibits private property from 
being taken for public use without compensation; and although the 
clause to that effect in the Constitution of the United States applies 
only to acts by the United States, . . . yet the princip’e is so grounded 
in natural equity, that it has never been denied to be a part of the 
law of North Carolina.”*°’ No reference was made to the due 
process clause of the fourteenth amendment, now of six years stand- 
ing, or to any provision in the state constitution. Nor did Staton v. 
Railroad Co.,*' decided nearly twenty years later, refer to the 
fourteenth amendment, an oversight for which the judges were 
roundly criticised by their successors of 1902.1 But reference to 
the Supreme Court decisions of the period shows that this criticism 
was not justified, for it had been definitely ruled that the fourteenth 
amendment did not require compensation in eminent domain.'°* 

The Arkansas court also relied upon the “law of the land” 
clause, but it is apparent from the general tenor of the court’s opinion 
that the same conclusion would have been reached had there been no 
such provision in the constitution. “The constitution of this state 
contains no provision that private property shall not be taken for 
public use without just compensation,” wrote the chief justice, “yet 
we hold that this prohibition upon the legislature, is implied from 
the nature and structure of our government, even if it were not em- 
braced by necessary implication in other provisions of the bill of 
rights. ... The duty of making compensation may be regarded as 
a law of natural justice, which has its sanction in every man’s sense 





~70 N. C. 550 (1874). 

Ibid. 555. 

1441 N. C. 278 (1892). 

Phillips v. Postal Tel. Cable Co., 130 N. C. 513, 41 S. E. 1022 (1902). 

1If private property be taken for public uses without just compensation, 
it must be remembered that, when the fourteenth amendment was adopted, the 
provision on the subject, in immediate juxtaposition in the fifth amendment, was 
left out.” Davidson v. New Orleans, 96 U. S. 97, 105 (1877). 
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of right, and is recognized in the most arbitrary governments.’ 
The authorities cited were the standard “higher law” cases, including 
Marshall’s opinion in Fletcher v. Peck,’ although the court ruled 
that the same dictates of natural justice were to be considered as em- 
braced in the preamble to the state constitution and other general 
phrases, including “the law of the land.” 

The Maryland chancellor also referred to this clause, but with a 
quite different interpretation of it. After holding a statute void as 
violative of the “higher law,” he added that it might also be con- 
sidered as a violation of the “separation of powers ;” for if the legis- 
lature were to take private property without compensation it would 
be exercising judicial power, and that, also, without following the 
rules of judicial procedure required by “the law of the land.’ 
There were a few other rambling references to the phrase in various 
decisions in a number of courts, but none that could be taken as 
authority for such a decision as State v. Glen." It was to remain 
for the federal Supreme Court to blend definitively the theories of 
“due process” and eminent domain; and this was not to be com- 
pleted’** until the twentieth century was less than three years away. 





4Ex parte Martin, 13 Ark. 198, 206 (1853), The act directed the swamp 
land commissioners to build certain levees along the Mississippi River. This 
would entail damming a small creek, with the consequent flooding of a part of 
the complainants’ lands, but, as the levee would be of benefit to them, no pro- 
vision was made for compensation. This omission, the court held, was fatal. 
In Cairo & F. R. Co. v. Turner, 31 Ark 494 (1876), decided eight years after the 
adoption of the fourteenth amendment to the federal Constitution, and a like 
number of years after the adoption of an express provision in that of the state 
requiring compensation, the court said: “The duty to make compensation .. . is 
regarded, by most enlightened jurists, as founded in the fundamental principles 
of natural right and justice, and as lying at the basis of all wise and just govern- 
ment, independent of all written constitutions or positive law.” ibid. 500. No 
reference was made to the fourteenth amendment. 

Supra note 28. 

Harness v. C. & O. Canal Co., 1 Md. Ch. 248 (1848), Chancellor Johnson 
opened his opinion with the statement that “though respectable authorities may be 
found for the principle, that the right of eminent domain ... authorizes the 
government to take private property ... without making compensation to the 
owner, unless there is some provision in the constitution restrictive of the power, 
I am fully persuaded, that no such principle can be maintained in this state.” 
ibid. 250. The usual “higher law’ authorities were cited as proof of the sound- 
ness of this conclusion. Reference to “the law of the land” was clearly an after 
thought, and in keeping with the general tenor of opinion it was interpreted as 
meaning “due process of law, that is, a regular trial according to the course and 
usage of the common law,” and no more. ibid. 252. 

Supra note 95. 

Chicago, Burlington & Quincy R. Co. v. Chicago, Supra note 39. I discuss 
the federal cases in The Natural Law Background of Due Process, (1931) 31 Cox. 
L. Rev. 56. 











THE CONSTITUTIONALITY OF WISCONSIN’S STATUTE 
INVALIDATING “‘YELLOW DOG’”’ CONTRACTS 


DonaLp MacDona.p* 


The United States Supreme Court has determined that the right 
of individuals to contract is protected’ by section one of the 
fourteenth amendment to the federal constitution. This right of 
contract may be interfered with and restricted by the state because 
the state may, in the exercise of its police power, make laws in the 
promotion of public health, safety, or public welfare. Such re- 
strictions upon freedom of contract, however, must be reasonable 
and not a mere arbitrary interference by the legislature. 

The constitutionality of §103.46 of the Wisconsin statutes? 
requires a determination of whether or not this interference with 
freedom of contract was reasonable. 

The Supreme Court has already declared that Congress can not 
pass a statute* making it a misdemeanor punishable by fine for an 
employer to “require any employe, or any person seeking employ- 
ment, as a condition of such employment, to enter into an agreement, 
either written or verbal, not to become or remain a member of any 
labor . . . organization; or . . . threaten any employe with loss of 
employment, or . . . unjustly discriminate against any employe be- 
cause of his membership in such a labor . . . organization”. This 





*Attorney, Madison, Wis. This article was originally prepared for a seminar 
in labor law conducted by E. E. Witte and W. G. Rice, Jr. 

1Coppage v. Kansas, 236 U. S. 1, 14, 35 Sup. Ct. 240, 243 (1914): “Included 
in the right of personal liberty and the right of private property—partaking of 
the nature of each—is the right to make contracts for the acquisition of property. 
Chief among such contracts is that of personal employment, by which labor and 
other services are exchanged for money or other forms of property.” 

*Wis Strat. (1929) §103.46. “Every undertaking or promise hereafter made, 
whether written or oral, express or implied, constituting or contained in either: 
(1) a contract or agreement of hiring or employment between any employer and 
any employe or prospective employe, whereby (a) either party to such contract or 
agreement undertakes or promises not to join, become or remain, a member of 
any labor organization or of any organization of employers, or (b) either party to 
such contract or agreement undertakes or promises that he will withdraw from 
the employment relation in the event that he joins, becomes or remains, a mem- 
ber of any labor organization or of any organization of employers; or (2) in a 
contract or agreement for the sale of agricultural, horticultural or dairy products 
between a producer of such products and a distributor or purchaser thereof, 
whereby either party to such contract or agreement undertakes or promises not to 
join, become or remain a member of any co-operative association organized un- 
der chapter 185 or of any trade association of the producers, distributors or pur- 
chasers of such products, is hereby declared to be contrary to public policy and 
wholly void and shall not afford any basis for the granting of legal or equitable 
relief by any court.” 

This discussion deals only with contracts of employment containing anti- 
union provisions. 

‘The Erdman Act, 30 Star. 424, §10 (1898). 
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statute was held to be an unreasonable interference with the free- 
dom of contract protected by the fifth amendment. A person has the 
right “to prescribe the conditions upon which he will accept such 
labor from the person offering to sell it’. 

In accordance with its view expressed in the Adair case, namely, 
that the contract of employment should be unrestricted, the Supreme 
Court held unconstitutional a Kansas statute which made it a misde- 
meanor punishable by fine or imprisonment to “coerce, require, de- 
mand, or influence any person to enter into any agreement not to be- 
come or remain a member of any labor organization as a condition 
of such person securing or continuing in employment”.® The Kansas 
Supreme Court, attempting to distinguish the Adair case, sustained 
a conviction under this act. But on appeal, in Coppage v. Kansas, 
the United States Supreme Court held that the Adair case was con- 
trolling : 

For if Congress is prevented from arbitrary interference with the 
liberty of contract because of the due process provision of the fifth amend- 
ment, it is too clear for argument that the states are prevented from the 
like interference by virtue of the corresponding clause of the fourteenth 
amendment ; and hence if it be unconstitutional for Congress to deprive an 
employer of liberty or property for threatening an employe with loss of 
employment or discrimination against him because of his membership in 
a labor organization, it is unconstitutional for a state to similarly punish 
an employer for requiring his employe, as a condition of securing or re- 
taining employment, to agree not to become or remain a member of such. 
an organization while so employed.® 


The court further said in insisting that contracts of employment 
remain free and unrestrained: “Under constitutional freedom of 
contract, whatever either party has the right to treat as sufficient 
ground for terminating the employment,” (it having previously been 
pointed out by the court that the right of an employer to discharge 
an employe because of his membership in a labor union was 
granted) “he has the right to provide against by insisting that a 
stipulation respecting it shall be a sine qua non of the inception of the 
employment, or of its continuance if it be terminable at will.”” The 
court held that the act had no relation to public health, safety, morals 
or general welfare: 

The act, as the construction given to it by the state court shows, 1s 


intended to deprive employers of a part of their liberty of contract, to the 
corresponding advantage of the employed and the upbuilding of labor 





*Adair v. U. S., 208 U. S. 161, 174, 28 Sup. Ct. 277, 280 (1908). 
‘General Kansas Statutes (1909) $4674. 

*Coppage v. Kansas, supra note 1, at 11, 35 Sup. Ct. at 242. 
Ibid. 13, 35 Sup. Ct. at 243. 
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organizations. But no attempt is made, or could reasonably be made, to 
sustain the purpose to strengthen these voluntary organizations, any more 
than other voluntary associations of persons, as a legitimate object for 
the exercise of the police power. They are not public institutions, charged 
by law with public or governmental duties, such as would render the 
maintenance of their membership a matter of direct concern to the general 
welfare. If they were, a different question would be presented.® 


The court pointed out, and cited cases to the effect, that the 
police power “may properly be exercised for preserving the public 
health, safety, morals, or general welfare, and that such police regu- 
lations may reasonably limit the enjoyment of personal liberty, in- 
cluding the right of making contracts;” but it insisted that, “an 
interference with the normal exercise of personal liberty and 
property rights” must be incidental to the accomplishment “of some 
other and paramount object, and one that concerns the public wel- 
fare. The mere restriction of liberty or of property rights cannot 
of itself be denominated ‘public welfare’, and treated as a legitimate 
object of the police power”.® 

Thus Coppage v. Kansas has laid down the rule that a statute 
restricting freedom of contract to the end that an employer might 
not require his employe, as a condition of obtaining or retaining em- 
ployment, to agree not to remain or become a member of a labor 
union, is an arbitrary exercise of the police power and unreasonable 
interference with the freedom of employer and employe to contract 
protected by the fourteenth amendment. 

Many other states passed similar legislation, attempting to make 
it a misdemeanor for an employer to require an employe to agree, 
as a condition of obtaining or continuing in employment, not to re- 
main or become a member of a labor organization. All of these 
statutes were declared unconstitutional on the ground that they were 
an unreasonable infringement on the right of liberty of contract and 
not in fact in promotion of general welfare. Some of these cases 
were prior to Coppage v. Kansas; some of them were subsequent and 
relied on it.*° Wisconsin has held such a statute unconstitutional in 
State v. Kreutzberg,* with which case I shall deal separately. 





‘Ibid. 16, 35 Sup. Ct. at 244. 

*Ibid. 18, 35 Sup. Ct. at 245. 

Montgomery v. Pacific Elect. Co., 293 Fed. 680 (C. C. A 9th. 1923); U. S. v. 
Scott, 148 Fed. 431 (W. D. Ky. 1906; Order of Ry. Telegraphers v. Louisville Ry., 
148 Fed. 437 (W. D. Ky. 1906); People v. Western Union, 70 Colo. 90, 198 Pac. 
146 (1921); Gillespie v. Ill., 188 Ill. 176, 58 N. E. 1007 (1900); Brick v. Perry, 69 
Kan. 297, 76 Pac. 848, (1904); Smith v. Davis, 118 Minn. 155, 136 N. W. 563 (1912); 
State v. Julow, 129 Mo. 163, 31 S. W. 781 (1895); People v. Marcus, 185 N. Y. 257, 
77 N. E. 1073 (1906); Jackson v. Berger, 92 Ohio St. 456, 110 N. E. 732 (1915); 
Bemis v. State, 12 Okla. Crim. App. 114, 152 Pac. 456 (1915). 
4114 Wis. 530, 90 N. W. 1098 (1902), 58 L. R. A. 748. 
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The Coppage case has never been reversed. On the contrary, 
while sustaining the New York workmen’s compensation act in New 
York Central R. R. v. White" as late as 1917, the Court quoted from 
Coppage v. Kansas to the effect that contracts of employment are 
not to be arbitrarily interfered with, saying “it is not our purpose to 
qualify or weaken these declarations in the least”. 

While the court has refused to overrule the Coppage case, one 
might consider that it had weakened the force of the case by its 
many decisions upholding statutes which have seriously interfered 
with liberty of contract. The court has upheld laws prohibiting 
child labor in hazardous occupations.** A statute limiting the hours 
of labor of women in laundries to ten hours a day was upheld as a 
measure in the protection of public health since woman’s physical 
structure and the functions which she performs justify special legis- 
lative protection."* The court has even sustained a law regulating 
hours of adult males in mining occupations, because this industry 
was sufficiently hazardous to require regulation in the interest of 
public health.** Even in this matter of public health the court has 
refused to permit a restriction upon the power of employer and 
employe to make their own contracts as to hours of labor unless the 
industry was of such a hazardous nature as to justify the infringe- 
ment.*® 

It has been difficult for the court to perceive any reasonable re- 
lation to public health, safety, or general welfare in minimum wage 
laws, and while it affirmed’? an Oregon decision sustaining a mini- 
mum wage law for women and children by a divided court and with- 
out opinion, later in Adkins v. Children’s Hospital'* it refused to 
sustain a minimum wage law for women in the District of Columbia, 
since the law had no relation to public health nor did it deal with a 
business charged with a public interest. The court said of the law 
that, “it forbids two parties having legal capacity . . . to freely con- 
tract with one another in respect of the price for which one shall 
render service to the other .. . in a purely private employment where 
both are willing, perhaps anxious, to agree.” 

Workmen’s compensation acts have been freely upheld as a 
reasonable interference with freedom of contract in the interest of 





72243 U. S. 188, 206; 37 Sup. Ct. 247, 254 (1916). 

Sturges v. Beauchamp, 231 U. S. 220, 34 Sup. Ct. 60 (1913). 

4Muller v. Oregon, 208 U. S. 412, 28 Sup. Ct. 324 (1908). 

*Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383 (1897). 

Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539 (1904), in which the 
court rejected a statute limiting the hours of labor of bakers to ten a day. 
"Stettler v. O’Hara, 243 U. S. 629, 37 Sup. Ct. 475 (1916). 

261 U. S. 525, 554, 43 Sup. Ct. 394, 400 (1923). 
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public welfare. “The subject matter in respect of which freedom 
of contract is restricted is the matter of compensation for 
human life or limb lost or disability incurred in the course of 
hazardous employment, and the public has a direct interest 
in this as affecting the common welfare.’”"® The court, however, was 
not content to uphold the statute for that reason alone, but thought 
it necessary to point out that it was an effort toward public health 
and safety.*® The court has been very careful to confine itself to 
upholding those statutes in which public health or safety plays a part 
and it has been cautious lest these decisions tend to let down the 
bars and establish a possible precedent for sustaining statutes that 
restricted the employe’s freedom to bargain away his right to join a 
union in return for employment.** 

In those cases where the statute is an attempt to prevent fraud 
the court has yielded to the judgment of the legislature and that of 
the state courts, since they are on the spot. The court said in Mu- 
tual Loan Co. v. Martell,?* in upholding a statute that declared in- 
valid, as against the employe, assignments of wages to be earned in 
the future, unless accompanied by the written consent of his wife, 
and accepted by the employer : “Legislation cannot be judged by theo- 
retical standards. It must be tested by the concrete conditions which 
induced it.” A statute requiring redemption in cash of store orders 
or other evidence of indebtedness issued by employers in payment of 
wages was sustained.** Likewise a statute requiring corporations to 
furnish employes leaving their service, or discharged, with a letter 
stating the character of the service rendered by the employe (a refer- 
ence), was upheld.** The court sustained an Arkansas statute requir- 
ing that coal be measured for payment of miners’ wages before 
screening, holding that it was a reasonable exercise of the police pow- 
er tending to prevent fraud and protect a large class of laborers in 





*N. Y. Central R. R. Co. v. White, supra note 12 at 206, 37 Sup. Ct. at 254. 
See also: Mountain Timber Co. v. Washington, 243 U. S. 219, 37 Sup. Ct. 260 (1916); 
Arizona Employees Liability Cases, 250 U. S. 400; 39 Sup. Ct. 553 (1919); Madera 
Sugar Pine Co. v. Industrial Accident Commission of California, 262 U. S. 499, 43 
Sup. Ct. 604 (1923). 

*®N. Y. Central R. R. Co. v. White, supra note 12 at 207, 43 Sup. Ct. at 254: 
“In our opinion, laws regulating the responsibility of employers for the injury 
or death of employees arising out of the employment bear so close a relation to 
the protection of the lives and safety of those concerned that they may properly 
be regarded as coming within the category of police regulations.” 

%As previously quoted, this opinion expressly approves the Coppage case. 

22222 U. S. 225, 233; 32 Sup. Ct. 74, 75 (1911). 

*Knoxville Iron Co. v. Harbison, 183 U. S. 13, 22 Sup. Ct. 1 (1901). See also 
Erie v. Williams, 233 U. S. 685, 34 Sup. Ct. 761 (1914), wherein a N. Y. Act re- 
quiring semi-monthly payments in cash of wages of employees of certain in- 
dustries was declared constitutional. 

*Prudential Insurance Co. v. Cheek, 259 U. S. 530, 42 Sup. Ct. 516 (1922). 
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getting their “just due”.*® In short, the court has refused to sanction 
restrictions upon the liberty of the contract of employment save 
when they bore some relation to public health and safety or tended 
to prevent fraud. This line of cases neither adds to nor detracts 
from the position of the court on anti-union or “yellow dog” em- 
ployment contracts. Many of these cases were decided prior to 
Coppage v. Kansas and were distinguished therein, while the court 
has been careful in its opinions in the cases subsequent to the 
Coppage case never to minimize it. These cases may well afford a 
basis for argument in an attempt to persuade the court to hurdle the 
obstacle it set up in the Coppage and Adair cases, but they in no way 
remove that obstacle. 

The law laid down in the Coppage case is still law, whether good 
or bad, and since the court therein determined that the employer has 
the right to insist that a stipulation, preventing the employe from be- 
ing or becoming a member of a labor union, “be made a sine qua non 
of the employment or of its continuance if it be at will,” and further 
determined that legislation preventing the employer from exercising 
that right was an unreasonable interference with liberty of contract, 
is it possible that this Wisconsin statute which effects a similar re- 
striction upon the liberty of employment contracts is constitutional ? 

It might be contended that this statute may be distinguished 
from the Kansas statute since that act entirely prohibited the mak- 
ing of these contracts subject to criminal prosecution, while the 
present act places no prohibition on the making of the contract, but 
merely directs the court that the contracts, being against public 
policy, are not to be enforced. But such an attempt to distinguish 
the statutes must fail. The primary purpose of the Kansas act was 
to make null and void “yellow dog” contracts. This is evidenced by 
the fact that the court in the Coppage case directed its interest and 
attention primarily toward the unreasonable interference with the 
contract, while the court addressed itself but sparingly to the criminal 
aspect of the statute. The force of the Kansas act lay in its being 
enforcible by criminal prosecution. The force of Section 103.46 
lies in the declaration that such contracts are against public policy 
and will not afford any basis for granting legal or equitable relief. 
They both achieve the same end though they arrive at their common 
objective through different legal channels. The restriction upon the 
right of private contract is no less in one case than in the other. 

It would be small comfort to an employer, whose admitted right 
to make this type of contract was thus taken away, to point out to 





*McLean v. Arkansas, 211 U. S. 539, 29 Sup. Ct. 206 (1909). 
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him that he will not be besmirched with the stigma of criminal 
prosecution, although his contract is, in effect, no contract, being 
unenforcible. While some consideration may be given the old 
proverb that “the end justifies the means”, it would seem that no 
one would contend that the means here used would justify an end 
which has been declared to be an unreasonable restriction upon free- 
dom of contract. 

Another possible distinction that presents itself is the suggestion 
that Section 103.46 is a justifiable infringement upon the right of 
the employer to determine the conditions upon which he will agree 
to employ, being primarily an attempt of the state to protect the 
workers’ acknowledged right to organize for their common good. It 
is true that this right was recognized by the Supreme Court even in 
Coppage v. Kansas,?* but the court hastened to say that “to ask a 
man to agree, in advance, to refrain from affiliation with the union 
while retaining a certain position of employment, is not to ask him to 
given up any part of his constitutional freedom. He is free to de- 
cline the employment on those terms, just as the employer may de- 
cline to offer employment on any other; for ‘it takes two to make a 
bargain’”’.*7 Thus, while this suggestion may be a ground for the 
court’s altering its position in the future, the very words of the court 
prevent its use as a possible method of distinguishing the statutes. 

The present statute not only is unconstitutional under the 
fourteenth amendment to the federal constitution, but the Wiscon- 
sin Supreme Court has declared unconstitutional, chapter 332 of the 
Laws of 1899 which provided, similarly to the Kansas act that, “no 
person .... shall coerce or compel any person to enter into an agree- 
ment... . not to join or become a member of any labor organization 
as a condition of such person securing or continuing in employment, 
and no person shall discharge an employe because he is a member 
of any labor organization.” Violation of this statute was punishable 
by fine or imprisonment or both. The Wisconsin decision, State ex 
rel Zillmer v. Kreutzberg,** decided in 1902, was one of the earliest 
of the series of cases on this type of statute. The court pointed out 
that liberty of contract in the matter of agreeing to terms of employ- 
ment was protected in the Wisconsin constitution.2® The court said 
that it was confining itself to that portion of the statute prohibiting 





*Supra note 1 at 19, 35 Sup. Ct. at 245. 
Supra note 1 at 21, 35 Sup. Ct. at 246. 
*Supra note 11. 

*Art. 1, Sec. 1 of Wisconsin Constitution: “All men are born equally free 
and independent, and have certain inherent rights; among these are life, liberty 
and the pursuit of happiness; to secure these rights, governments are instituted 
among men, deriving their just powers from the consent of the governed.” 
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the discharge of an employe, but it pointed out that the effect of this 
prohibition was to invade the right of the employer to designate the 
terms upon which he will employ, for a term or at will, and the 
right of the employe to agree to those terms. This right, said the 
court, “was entitled to be held sacred, except for the most cogent and 
urgent countervailing considerations.”*° The court said that the 
right of the employer in this case could only be limited if it were 
doing injury to the right of another. There could be no injury 
to a right of an employe, since the utmost that an employe had was a 
privilege to contract. The court found “entirely lacking one of the 
requisites of the police power to restrain conduct, . . . namely, that 
such conduct shall injuriously affect the rights of others.”** This 
ground for declaring the act unconstitutional is peculiar to the Wis- 
consin decision. But the court did not rest there; it went on to de- 
clare in the orthodox manner “that freedom to make, and even more 
to refuse to make, contracts, whereby no rights of others suffer, 
cannot be restricted, unless otherwise will result substantial dis- 
turbance of the public health, safety, or welfare.” And the court 
being unable, “after all diligence and reflection, . . . to discover any 
such public need or purpose’, said that they “had no alternative con- 
clusion [but to declare the act unconstitutional because it] arbitrarily 
interfered with private business and imposed unusual and un- 
necessary restrictions upon lawful occupations.” 

There appearing no better grounds for distinguishing Section . 
103.46 from the Wisconsin decision in the Kreutzberg case, than 
there was for distinguishing it from the federal decision in the 
Coppage case, it is apparent that Section 103.46 is doubly uncon- 
stitutional, being an arbitrary infringement of freedom of contract 
under article 1, section 1, of the Wisconsin constitution, as well as 
under the fourteenth amendment.** 


The attitude of the various courts toward the status of a 
“yellow dog” contract differs according to the labor policy adopted 
by the individual court.** 

The courts say that they do not quarrel with the fundamental 
right of action for persuading an employe to leave his employer. 
The Supreme Court said in Hitchman Coal and Coke Co. v. 





State ex rel. Zillmer v. Kreutzberg, Supra note 11 at 546, 90 N. W. at 1104. 

Ibid. 

2Ibid. 548, 90 N. W. at 1105. 

After the completion and submission of this report to my fellow seminar 
members a bill in the Massachusetts Legislature, similar to Sec. 103.46, was de- 
clared unconstitutional in Opinion of the Justices (Mass. 1930), 171 N. E. 234. 
9412 Minn. L. Rev. 81. 
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Mitchell,** by way of reaffirmance of this established principle, that 
“The right of action for persuading an employe to leave his employer 
is universally recognized.” Likewise all the courts agree that an 
employer may make non-membership in a union the basis for con- 
tinuing the employment subject to discharge for the violation of 
this condition. On the other hand the right of labor to organize and 
to enlarge its membership by solicitation is also conceded. It is when 
the labor union exercises its right to solicit members to the injury of 
the employer’s right to bind his men by contract, terminable at will, 
not to become members, that the courts differ. Some of the courts 
protect these contracts and some courts refuse to protect them. 
The United States Supreme Court has protected these con- 
tracts against “unjust” interference in the Hitchman Coal Company 
case.** In that case the Hitchman Coal Co. had entered into em- 
ployment contracts terminable at will with its men, whereby the 
employes were free to quit and to join a labor union at any time, but 
under which they agreed not to join a union while remaining in the 
employ of plaintiff. One Hughes, an organizer for the United Mine 
Workers of America, in carrying out the general policy of the union, 
namely unionization of the plaintiff’s mine and others in the same 
coal field, had secured the promise of some sixty employes of plain- 
tiff who agreed to join the union and go on strike when Hughes 
should give the word. The Supreme Court, holding that this induc- 
ing of the agreement to join the union in effect constituted an in- 
ducing of breach of contract, sustained an injunction and ordered the 
defendants to refrain from attempting to interfere with plaintiff’s 
employes for the purpose of organizing the plaintiff’s mine and in 
aid of such purpose knowingly and wilfully bringing about the break- 
ing by plaintiff’s employes of contracts of service, known at the time 
to exist. The injunction restrained the compelling or inducing of 
plaintiff's employes by threats, intimidation, violent or abusive 
language, or persuasion to refuse or fail to perform their duties as 
such. The court objected to the union’s attempting “to bring about 
a strike at plaintiff’s mine in order to compel it to abandon its non- 
union policy.” The court said that the union was not so much seek- 
ing to build up its membership, as it was interested in organizing 
plaintiff’s mine, here an unlawful purpose. Furthermore the methods 
employed by the union in inducing or attempting to induce concerted 

breaches of contracts were malicious and illegal. 
‘ It is generally believed that there was a “distinct amelioration 





#245 U. S. 229, 252, 38 Sup. Ct. 65, 73 (1918), L. R. A. 1918C 497, 509. 
*Ibid. 
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of the harshness of the result in the Hitchman case’’*’ by the state- 
ment of the court in the American Steel Foundries v. Tri-City 
Central Trades Council.** That was not a case involving breach of 
contract. In that case the court sustained an injunction whereby 
members of the union were restrained from picketing, but modified 
the injunction to the extent of permitting peaceful persuasion. In 
this case it was said that “members of a local labor union and the 
union itself .. . have sufficient interest in the wages paid to the em- 
ployes of any employer in the community to justify their use of law- 
ful and peaceful persuasion to induce those employes to refuse to 
accept such reduced wages and to quit their employment.”* There 
is nothing in this case that expresses a change of attitude by the court 
toward enjoining the attempts to induce a breach of the employment 
relation. The court deals entirely with justifiable efforts that may be 
made to persuade employes to strike and says that a strike may be in- 
duced by a local union. 

In United Mine Workers of America v. Red Jacket Consoli- 
dated Coal and Coke Co.* the Circuit Court of Appeals refused to 
modify an injunction issued by the District Court by which defendant 
union was enjoined from inciting, inducing, or persuading plaintiff’s 
employes to break their contract of employment with the plaintiff. 
The defendant union argued, according to the court, that such an 
order would restrain the defendants from attempting to extend their 
membership among the employes of complainants who are under con- 
tract not to join the union while remaining in complainant’s service, 
and to forbid the publishing and circulating of lawful arguments and 
the making of lawful and proper speeches advocating such member- 
ship. They said the effect of the decree, therefore, was that, because 
complainant’s employes had agreed to work on the nonunion basis, 
defendants were forbidden, for an indefinite time in the future, to 
lay before them any lawful and proper argument in favor of union 
membership. In answer to this contention the court replied, “If we 
so understood the decree, we would not hesitate to modify it. 
There can be no doubt of the right of defendants to use all lawful 
propaganda to increase their membership. ... What the decree for- 
bids is . . . ‘inciting, inducing, or persuading the employes of plain- 
tiff to break their contracts of employment’; and what was said in the 





Carey and Oliphant, The Present Status of the Hitchman Case (1929) 29 Cot. 
L. Rev. 441, 466. 

%American Steel Foundries v. Tri- City Central Trades Council, 257 U. S. 184, 
42 Sup. Ct. 72 (1921). 
Ibid. 212, 42 Sup. Ct. at 80. 
“18 F. (2d) 839, (C. C. A. 4th., 1927). 
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Hitchman case with respect to this matter is conclusive of the point 
involved here.’ 

The Red Jacket case leaves one somewhat uncertain; but ap- 
parently it would permit lawful persuasion, that is, the publishing 
and circulating of lawful arguments and the making of proper 
speeches. The court does object to the approaching of employes 
working under contract not to join the union and attempting to “in- 
duce them in violation of their contracts to join the union and go ona 
strike for the purpose of forcing the company to recognize the 
union.’’*? This summarization of the Red Jacket case appears to 
be as good a statement of the present status of the law as can be 
found in view of the vague and evasive language of the courts, which 
makes it difficult to evaluate the present strength of the Hitchman 
case since it was dealt with in the Tri-City case. 

It is impossible to lay down any definite rule as to what the 
several state courts hold on the subject of “yellow dog” contracts 
where employment is terminable at will. Of course all of the courts 
admit that “the law is well settled that one who maliciously induces 
another to break his contract with a third person is liable to such 
third person for damages resulting from such breach”,** and all the 
courts take the further step of holding that since actions at law 
would involve multiplicity of suits and because the damages sustained 
would be difficult of proof, a situation for equitable interference is 
presented. While the term “malicious interference” is given exten- 
sive lip service in the cases, it appears that the point upon which the 
courts really differ is not so much as to what constitutes “malicious 
interference”, but rather what constitutes justifiable interference. 


The Supreme Court of Georgia has sustained several injunctions 
restraining the union from attempting to induce employes bound by 
“yellow dog” contracts to join the union in spite of their contracts.** 
The highest New Jersey court in Currier and Sons v. International 
Molders’ Union, sustained an injunction restraining defendant 
union from soliciting plaintiff’s employes to join the union in viola- 
tion of their contract of employment, in spite of the fact that the 





“Ibid. 849. 

“Ibid. 

*Northern Wisconsin Co-op Tobacco Pool v. Bekkedal, 182 Wis. 571, 581, 197 
N. W. 936, 939 (1924). Cf. Walker v. Cronin, 107 Mass. 555 (1871), cited by 
McGurk v. Cronenwett, 199 Mass. 457, 85 N. E. 576 (1908). 

“Supra note 34. 

“Callan v. Exposition Cotton Mills, 149 Ga. 119, 99 S. E. 300 (1919); McMichael 
v. Atlanta Envelope Co., 151 Ga. 776, 108 S. E. 226 (1921). See also Rhoden v. 
State, 161 Ga. 73, 129 S. E. 640 (1925). 
#93 N. J. Eq. 61, 115 Atl. 66 (1921). 
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court recognized the general right of a labor union to enlarge its 
membership. The court said that this right of the union could not 
be exercised to the extent of interfering with another’s contract. 
The Tennessee Supreme Court also gave equitable protection to 
“yellow dog” contracts and sustained an injunction which, in effect, 
restrained all attempts to induce a breach. The court did modify the 
decree to the extent of permitting speeches on the value of unions.*’ 
In Moore Drop Forging Co. v. Daniel McCarthy,** the Massa- 
chusetts Supreme Court said that the plaintiff, having made such a 
contract with his employes, was entitled to be protected by injunction 
so as to receive whatever benefits might accrue from such a contract. 
There have been several other cases where attempts to induce breach 
of “yellow dog” contracts were forbidden.*® 

Some of the courts, in restraining the attempt to induce a breach 
of “yellow dog” contracts, have clearly said that these contracts are 
not against public policy.°° The State of Georgia has even gone so 
far as to pass a statute making it a crime to entice away servants 
bound by contract. The statute was held constitutional in Rhoden 
v. State.™ 


There is, however, an encouraging trend of decisions that have 
refused to enjoin attempts to induce the breach of yellow dog con- 
tracts, terminable at will. In LaFrance Electrical Construction and 
Supply Co. v. International Brotherhood of Electric Workers, the 
plaintiff employer insisted that persuasion to cause a breach of con- 
tract was illegal and asked an injunction restraining such persuasion. 
The court said that peaceful persuasion was not illegal and cited 
American Steel Foundries v. Tri-City Trades Council, and refused 
to grant the injunction because it could not understand, since the 
employes were free to quit after two days’ notice, why it would be 
illegal for another to persuade the workman to leave his employment 
after giving such notice. In Exchange Bakery Co. v. Rifkin,®* the 
New York Court of Appeals held that since there was in fact no 








mre 





“Nashville Ry. and Light Co. v. Lawson, 144 Tenn. 78, 229 S. W. 741 (1920). 

#243 Mass. 554, 137 N. E. 919 (1923). 

@Floersheimer v. Schlesinger, 187 N. Y. Supp. 891 (1921); Schwartz v. Hill- 
man, 189 N. Y. Supp. 21 (1921). 

Rhoden v. State, Supra. note 45; People v. Marcus, 185 N. Y. 257, 77 N. E. 
1073 (1906); Nashville Ry. & Lt. Co. v. Lawson, Supra note 47. In Platt v. Phila- 
delphia R. R. Co., 65 Fed. 660 (C. C. A. 3rd 1894), the union sought to enjoin the 
enforcement of an anti-union membership rule of the R. R. Co. The injunction 
was refused because the court found “yellow dog” agreements were not against 
public policy. 

“Supra note 45. 

#108 Ohio St. 61, 140 N. E. 899 (1923). 

59245 N. Y. 260, 266, 157 N. E. 130, 134 (1927). 
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contract, an injunction could not issue; but the court went on to say 
that even if there had been a contract, New York had “as yet no pre- 
cedent ... for the conclusion that a union may not persuade its mem- 
bers and others to end contracts of employment where the final intent 
lying behind the attempt is to extend its influence.” 

The New York court reaffirmed this statement in the case of 
Interborough Rapid Transit Co. v. Lavin.** The I. R. T. had formed 
a company union to which all of its employes had to belong. The 
constitution of the company union provided that each employe, as a 
condition of employment, should agree not to join any other union 
and particularly not the union represented by the defendants. The 
defendants, four former employes, were urging the employes to join 
the union. The I. R. T. sought to restrain the defendants from in- 
ducing the employes to break their contracts. The court held that 
since the alleged contract was with the company union, the I. R. T. 
had no interest therein and refused the injunction. However, as in 
the Rifkin case, the court again went on to state its position on 
yellow dog employment contracts, terminable at will, and pointed 
out that a union might attempt to recruit its membership from em- 
ployes, prohibited by contract from joining a union, where the con- 
tract is not for a definite term. The court followed the attitude of 
the Ohio court in the LaFrance case in holding that “where employes 
have freedom of choice, a labor union may not be accused of 
malicious interference when it urges employes to make that choice 
in its favor even though that choice may involve termination of the 
present employment and consequent disruption of business organiza- 
tion”. The court said further that the union was “under no obliga- 
tion to the plaintiff to inform it that some of the plaintiff’s employes 
are joining the union .... They are not under any obligation even to 
urge . . . new members to give their employer such information.” 
The court left open the question as to what attitude it would take 
toward enjoining the inducing of a breach of contract for a definite 
term of employment. 

The I. R. T., anticipating the decision in the Lavin case, mean- 
while made contracts with each of its employes for a term of two 
years’ employment wherein the employes agreed not to join a union 
during the term of employment. The I. R. T. sought to get an in- 
junction to prevent interference with this contract. The trial court 
found in J. R. T. Co. v. Green®* that the so-called contract for a 








“247 N. Y. 65, 159 N. E. 863 (1927). 
“Ibid. 79, 159 N. E. at 868. 
5227 N. Y. Supp. 258, 262 (1928). 
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term was, in fact, no such thing. The contract was so full of 
loopholes through which the I. R. T. could terminate the employ- 
ment that the company in effect bound itself to nothing and the con- 
tract was wholly without mutuality. The court said that the con- 
tract, “whatever its status at law, was inequitable to say the least”. 
The term of the contract being so entirely within the control of the 
employer that the contract was one terminable at will, the plaintiff 
was in no better position to enjoin than in the Lavin case. 

Thus the question has been left open as to whether an em- 
ployer is entitled to an injunction to restrain attempts to induce 
breach of “yellow dog” contracts wherein the employer makes a bona 
fide and binding agreement to continue employment for a definite 
term. No New York case, however, has gone so far as to refuse an 
injunction. On the contrary, in Vail-Ballou Press v. Casey" the court 
said, “it is illegal for any person to induce an employe to break his 
contract of employment and discontinue the same, where the contract 
is still in force and has a definite time to run. The reason is that 
such a contract is a property right of value to an employer. The rule 
is different where there is no employment for an expressed definite 
term, because it is not the duty of one man to work for another un- 
less he has agreed to, and if he has so agreed, but for no fixed 
period, either may end the contract whenever he chooses.” 

It is apparent that if the employers the nation over require their 
employes to sign agreements not to join a union, then under the- 
decisions of the federal and the many state courts which protect these 
contracts, trade unions must fail for inability to extend their member- 
ship. The doctrine of “yellow dog” contracts will, if carried to its 
logical extreme, ultimately result in the destruction of trade unions.*® 
Some of the courts have foreseen the result of protecting the “yellow 
dog” device and have refused to enforce it. The New Jersey court in 
Currier & Sons v. International Molders Union, while enjoining the 
inducement of breach, intimates®® that legal relief would be forth- 
coming if there were a showing that the plaintiff’s course of action 
would result in the ultimate destruction of organized labor. 

Mr. E. E. Witte in a recent article in this Review likewise finds 
that “the weight of decisions to date is undoubtedly against the con- 





%212 N. Y. Supp. 113, 115 (1925). Cf. A. L. Reed Co. v. Whiteman, 238 N. Y. 
545, 144 N. E. 885 (1924). 

This is the text of an affidavit submitted in the case of Interborough Rapid 
Transit Co. v. Green, supra note 56. The affidavit represents the views of some of 
the most eminent economists in the United States. See the bound volume of the 
defendant’s brief, INTERRoRGUGH Rapip Transit Co. v. GREEN (1928) 435 ef seq. 
*Supra note 46 at 64, 115 Atl. at 67. 
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stitutionality”® of Section 103.46. This article is not in contradic- 
tion of anything therein contained, but is intended to be a more de- 
tailed discussion and evaluation of the individual cases on the subject. 

The conclusion that Section 103.46 is unconstitutional under the 
existing decisions in no way represents the author's opinion as to 
what the law ought to be. On the contrary, it is submitted that the 
United States Supreme Court, taking cognizance of the new 
knowledge gained by additional experience on this subject since its 
previous decisions, should overrule its former decisions. Until the 
United States Supreme Court does so, the state courts must continue 
to hold this type of statute unconstitutional. 

However, even though the statute itself is unenforcible, it is to 
be hoped that, together with the recent New York decisions, it will 
lend great weight in the determination by the state courts of the 
future public policy toward yellow dog contracts. 








6 Wis. L. Rev. 21, 30. 






































CASE LAW 


_ AppeaL—Moor Quvuestions.—On July 8, 1929, an action was commenced 
against Walter J. Kohler, Governor of Wisconsin, for alleged violations of 
the Corrupt Practices Act. Wis Strat. (1929), §§12.22, 12.23, 12.24. The case 
was appealed to the Supreme Court on demurrer [State ex rel. La Follette v. 
Kohler, 200 Wis. 518, 228 N. W. 895 (1930), noted under ConstITuTIONAL Law, 
infra], and the constitutionality of said act was sustained. Upon further pro- 
ceedings in the lower court a verdict was directed for the defendant, from 
which the plaintiffs appealed. Since defendant’s term of office expired on 
January 5, 1931, plantiffs moved to advance the case on the calendar in order 
to obtain an adjudication before this date. The court found that even by 
moving the case ahead the questions could not be adequately decided before 
said date, and granted a motion to dismiss the appeal, on the ground that the 
question had become moot. State ex rel. La Follette v. Kohler, 232 N. W. 
842 (Wis. 1930). 

In its brief opinion the court states that although in some states courts 
will retain such a case for the purpose of deciding a question of law in which 
the state has an interest, after the case itself has become moot no question of 
law was involved here, but merely the application to the particular facts of the 
already familiar principles of the law of agency. It also states that the mat- 
ters are no longer publici juris as that term is used in the law, although they 
may be of great public interest. 

Courts habitually refuse to decide moot cases involving matters of law or 
practice which will not settle actual controversies. Wattles v. Upjohn, 211 
Mich. 514, 179 N. W. 335 (1920) ; Harrington v. Town of Plainview, 27 Minn. 
224, 6 N. W. 777 (1880); Hesch v. Snyder, 85 Neb. 778, 124 N. W. 466. 
(1910) ; People ex rel. Geer v. Council of City of Troy, 82 N. Y. 575 (1880) ; 
State ex rel. Palmer v. Wagoner, 88 Tenn. 290, 12 S. W. 721 (1889) ; Hogan 
v. City of La Crosse, 104 Wis. 106, 80 N. W. 105 (1899) ; Lamoreux v. Wil- 
liams, 125 Wis. 543, 104 N. W. 813 (1905) ; State ex rel. Schwartz v. Spiegel, 
171 Wis. 260, 176 N. W. 1022 (1920); State Hist. Soc. v. Foster, 172 Wis. 
155, 177 N. W. 16 (1920); Le May v. Renier, 183 Wis. 320, 197 N. W. 736 
(1924) ; Van Hecke v. Stevens Point, 183 Wis. 654, 198 N. W. 732 (1924); 
Juneau v. Wis. Tax Comm., 184 Wis. 485, 199 N. W. 63 (1924); State ex rel. 
Allis v. Cir. Ct. for Mil. Co., 189 Wis. 265, 207 N. W. 252 (1926). 

In a few states such questions have been decided, though they no longer 
concern actual controversies, if they are questions of great public interest. 
Boise City Irr. & Land Co. v. Clark, 131 Fed. 415 (1904); Barrs v. Peacock, 
65 Fla. 67, 61 So. 119 (1913); In re Madden, 148 N. Y. 136, 42 N. E. 534 
(1895) ; Matter of Fairchild, 151 N. Y. 359, 45 N. E. 943 (1897); State ex 
rel. R. R. Com’rs v. Southern Telephone & Construction Co., 65 Fla. 67, 61 
So. 119 (1913) ; Matter of Norton, 158 N. Y. 130, 52 N. E. 723 (1899); In 
re Morgan, 14 App. Div. (N. Y.) 45, 99 N. Y. Supp. 775 (1906); State v. 
Stutsman, 24 N. D. 68, 139 N. W. 83, Ann. Cas. 1914D 776 (1912); 
O’ Laughlin v. Carlson, 30 N. D. 213, 152 N. W. 675 (1915). “We think 
the questions involved are of sufficient importance to require their deter- 
mination by this court, as it may prevent future embarrassment, and also 
settle other questions upon which there is a conflict in the decisions of the 
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Supreme Court.” Matter of Fairchild, supra. The New York cases all 
involve interpretations of election laws, and are undoubtedly, in this re- 
spect, analagous to the principle case. Although in New York there is 
no statute permitting advisory opinions, these cases have been classed as 
such. Munson, Moot Questions, (1907) 9 Cou. L. Rev. 667. It is submit- 
ted, however, that they are not advisory opinions in the usual meaning of 
that term, for they are meant to, and do, have binding force on the courts 
in subsequent litigation; ajso they were commenced as actual controversies. 

But in most states even questions of great public interest will not be 
decided. Chi., R. I., & Pac. Ry. v. Dey, 76 Iowa 278, 41 N. W. 17 (1888) ; 
Wattels v. Upjohn, supra; State ex rel. Palmer v. Wagoner, 88 Tenn. 290, 
12 S. W. 721 (1889). 

Whether or not the instant case can be considered in accord with 
those in New York is difficult to ascertain. The court by inference states 
that if the matters involved came within the legal meaning cf that vague 
term, publici juris, a different result would obtain. “While in a popular 
sence the issues in this case are matters of great public importance in the 
sense that the public is keenly interested, they are not questions publici 
juris in the sense in which that term is used in the law. Income Taz 
Cases, 148 Wis. 456, 485 [134 N. W. 673, 681 (1912)]. When this case 
was here upon demurrer, the questions presented were publici juris. 
These questions were carefully considered, analyzed and fully answered.” 
But one looks in vain among the Wisconsin cases for an accurate defini- 
tion of this term. In all the cases the question involved was whether the 
Supreme Court should exercise its original jurisdiction, and it is repeated- 
ly stated that for this, the controversies must be not only publici juris, 
but concerning matters “affecting the sovereignty of the State, its fran- 
chises, or prerogatives, or the liberties of the people.” Aftt’y Gen. v. R. 
R., 35 Wis. 425 (1874); State ex rel. Cook v. Houser, 122 Wis. 534, 100 
N. W. 964 (1904) ; State ex rel. Kletzsch v. Widule, 158 Wis. 387, 149 N. W. 
212 (1914); State ex rel. Haven v. Sayle, 168 Wis. 159, 169 N. W. 310 
(1918) ; State ex rel. Time Ins. Co. v. Smith, 184 Wis. 455, 200 N. W. 65 
(1924). There is no definition of publici juris itself. Since at the time 
the instant case was decided on demurrer the matter represented an actual 
controversy, and by the time of the decision of the later appeal it would 
not have, one might infer that a matter to be publici juris, must repre- 
sent an existing controversy. But this cannot be true, for under such a 
definition, a question publici juris could never be moot, which the court 
implies it might be. It is submitted that the meaning of this term in the 
opinion is unsatisfactory. 

However, the case is probably distinguishable from those of New 
York in that in the latter questions of law were decided; i. ¢., there was 
judicial construction of the statutes; while in the instant case the court 
had already in the earlier appeal decided the questions of substantive law, 
and nothing remained but the question of the particular application of the 
rules of law. If this distinction is correct, then if the first appeal had 
come before the court as late in the defendant’s term of office as did the 
second appeal, the court would nevertheless have decided it, though a 
moot case, on the ground that it was publici juris. 

So far as previous authority is concerned in Wisconsin, the opinion 
is consistent. It may be noted that although the court has retained appeals 
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in mandamus actions, though they no longer represented actual contro- 
versies, for the purpose of determining the question of costs, these cases 
turn upon the statutory regulation that the defeated litigant in mandamus 
must bear the costs. State ex rel. Runge v. Anderson, 100 Wis. 523, 76 N. 
W. 482 (1898); State ex rel. Trent v. Hammel, 134 Wis. 61, 114 N. W. 
97 (1907); Wis. Stats. (1929) §293.04; 18 R. C. L. 356, and cases cited 
there. In other actions, it is familar law that costs are in the discretion 
of the court, on which question alone the Supreme Court will not hear an 
appeal. (1928) 41 Harv. L. Rev. 654. In the instant case the question 
of costs does not arise. 

The decision, coming at a time of political excitement, has aroused 
considerable popular indignation, which, no doubt, has been augmented by 
the fact that five of the judges of the Supreme Court were appointed by 
the defendant; but as a matter of stare decisis, it is in keeping with the 
cases in Wisconsin and in a majority, if not all, of the states. 


Joun E. MutLper 


(CONFLICT OF LAws—-DISCHARGE OF OBLIGATION IN Tort.—Miss S, riding 
with Mr. B as his passenger in his automobile in Illinois, was injured by Mr. 
B’s negligence. On their return to Wisconsin, where both were domiciled, 
Miss S there brought an action against Mr. B to recover for such personal 
injuries. Subsequently Mr. B and Miss S intermarried. Mr. B (whose case 
was managed for him by his insurance company) insisted that such marriage 
extinguished the cause of action. If the injury had taken place in Illinois, 
the parties had been domiciled there, and the marriage had taken place there, 
the cause of action would have been extinguished. If the place of injury, 
domicil, and marriage had been in Wisconsin, the cause of action would not 
have been extinguished. The court held that the creation, extent, and discharge 
of a liability in tort depend upon the law of the state where the tort is com- 
mitted; that since marriage discharges the tort obligation under the law of 
Illinois, it has the same effect although the action is brought in Wisconsin; 
and that discharge of this sort is a matter of substantive law and not a 
matter of procedure. Buckeye v. Buckeye, —Wis.—, 234 N. W.—(Jan. 12, 
1931). 

The court reached the same result that was reached in Phillips v. Eyre, 
L. R. 6 Q. B. 1 (1870), aff’g. Phillips v. Eyre, L. R. 4 Q. B. 225 (1869), the 
only other case which presents a similar question. In that casea rebellion broke 
out in Jamaica. Eyre, who was Governor, imprisoned Phillips, possibly 
without legal authority. After the rebellion was suppressed, the legislature 
of Jamaica passed an act of amnesty. Subsequently Phillips brought action 
against Eyre in England. Eyre set up the Jamaica amnesty as 2 defense. 
The facts do not show where Phillips was, or where he was domiciled, when 
the act of amnesty was passed. The court held that if the obligation to pay 
damages was discharged and avoided by the law of the country where it was 
made, a right of action in any other country was thereby discharged and 
avoided ; and that such a statute extinguished the right. 

This result is approved in textbooks: Goopricu, Conriict or Laws, 
(1927) §92; Dicey, Conriict or Laws (4th ed. 1927) 736, WersTLAKE, 
PrivATe INTERNATIONAL Law (7th ed. 1925) §196, page 283; and Restate- 
MENT oF Law, Conrticr or Laws §425. 
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This result is consistent with that reached when the question of survival 
of a right of action in tort is involved, which seems to be the closest analogy to 
the question in the principal case. The weight of authority is that the law of 
the place where the tort was committed determines whether the right of action 
survives the death of one or both of the parties. Orr v. Ahern, 107 Conn. 174, 
139 Atl. 691 (1928); Hyde v. Wabash St. L. & P. Ry., 61 Iowa 441, 16 
N. W. 351, 47 Am. Rep. 826 (1883); Davis v. New York & New England 
R. R., 143 Mass. 301, 9 N. E. 815, 58 Am. Rep. 138 (1887); Needham v. 
Grand Trunk Ry., 38 Vt. 294 (1865). If the tort liability survives where 
it is committed, and also by the law of the place where the action is brought, 
such action can be maintained. O’Reilly v. New York & New England R. R., 16 
R. I. 388, 17 Atl. 171,906, 19 Atl. 244, 5 L. R. A. 364, 6 L. R. A. 719 (1889). 
If it does not survive by the law of either place, such action cannot be main- 
tained. Stratton’s Independence v. Dines, 126 Fed. 968 (C. C., D. Colo., 1904), 
aff'd. Stratton’s Independence v. Dines, 135 Fed. 449, 68 C. C. A. 161 (C. C. 
A. 8th, 1905). 

The authorities are, unfortunately, not unanimous upon this question. 
Thus it has been held that survival of an obligation in tort is determined by 
the law of the forum. Baltimore & Ohio Ry. v. Joy, 173 U.S. 226, 231, 
19 Sup. Ct. 387, 389 (1898) ; Gordon v. Chicago, Rock Island & Pacific Ry., 
154 Iowa 449, 134 N. W. 1057 (1912) ; Austin v. Pittsburg, C. C. & St. L. Ry., 
122 Ky. 304, 91 S. W. 742, 28 Ky. L. R. 1235 (1906), 5 L. R. A. (N. S.) 756 
(1907). See also Martin v. Baltimore & Ohio R. R., 151 U. S. 673, 38 L. ed. 
311, 14 Sup. Ct. 533 (1894), and Martin v. Wabash Ry., 142 Fed. 650, 73 
Cc. C. A. 646 (C. C. A. 7th, 1905), 6 Ann Cas. 582. Also it has been said 
that the law of defendant’s domicile at the time of his death determines whether 
an action in tort survives against him, and not the law of the place where the 
cause of action arose. Whitten v. Bennett, 77 Fed. 271 (C. C, D. Conn, 
1896), aff'd. Whitten v. Bennett, 86 Fed. 405, 30 C. C. A. 140 (C. C. A. 2d, 
1898) (defendant was domiciled in Connecticut; the action was brough there; 
the court emphasized the law of the domicile of the defendant, and not the 
law of the forum.) 

Despite the unanimity of authority on the discharge of tort liability 
two troublesome questions remain. 

First, Phillips v. Eyre, supra, was decided on the theory that the discharge 
of an obligation in tort and the discharge of an obligation in contract were 
alike; and that, since a discharge in bankruptcy of a contract claim 
by the courts of the country in which the obligation was incurred would be a 
defense in all other countries, the discharge of a tort by the law of the place 
where it was committed should be a discharge everywhere. On the pro- 
position that a discharge in bankruptcy given by the courts of the state where 
the contract was entered into was a discharge everywhere, the court cited 
Ballantine v. Golding, Cooke’s BANKRUPT Laws 347 (1784) ; Potter v. Brown, 
5 East 124 (1804). See also Hunter v. Potts, 4 T. R. 182 (1791). But in 
this country it is not the state in which the contract was entered into, nor the 
state in which the debtor is domiciled, which can grant a valid discharge in 
bankruptcy or in insolvency; it is the state which obtains jurisdiction of the 
creditor, either because he is domiciled there or because he enters his appear- 
ance and submits to its jurisdiction, Ogden v. Saunders, 25 U. S. (12 Wheat) 
213, 6 L. ed. 606 (1827); Denny v. Bennett, 128 U. S. 489, 32 L. ed. 491, 
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9 Sup. Ct. 134 (1888); although in the absence of constitutional restrictions, 
the state which grants the discharge may make it a bar against any action in 
its own courts, Morency v. Landry, 79 N. H. 305, 108 Atl. 855 (1919), and 
note, 9 A. L. R. 123 (1920). If we repudiate that half of the English theory 
which involves the discharge of contracts by proceedings in bankruptcy, some 
doubt might well arise as to the propriety of our following that half of it 
which deals with the discharge of obligations in tort. At the same time, in 
the English cases above cited in which the court refused to give effect to a 
foreign discharge, it does not appear that the creditor was domiciled in the 
court in which such discharge was given, but rather that he was an English 
subject and was domiciled in England. It seems likely the English courts 
would have reached the same result in these cases even if they had adopted 
the theory which is now recognized in this country. 

The second question involves the law of Illinois. While the courts of 
that state have held that marriage merges exisiting obligations between husband 
and wife (other than those pertaining to her separate estate), they have, 
apparently, been considering marriages which had the effects and incidents 
which the common law gave to marriage, especially that of unity of the person. 
It may be that the Illinois courts will hold that obligations do not merge by 
reason of a marriage, such as a Wisconsin marriage, which does not have the 
common law incidents and under which husband and wife retain separate 
personalities at law. If, so holding, the Illinois courts would allow the plaintiff 
to recover despite his marriage, he should of course recover in Wisconsin. 


WiLi1aAM Hersert PAGE 


CoNSTITUTIONAL LAw—ELEctions—Corrupt Practices Act.—Action was 
brought under the Wisconsin Corrupt Practices Act* challenging the validity of 
the election under which the respondent claimed to hold the office of Governor 
of the state. His alleged violation consisted of spending more than the maxi- 
mum permitted by the statute in his campaign for nomination in the primary 
election. A demurrer to the petition was sustained by the trial court on the 
ground that the statute was unconstitutional. Held, reversed. Although the 
Legislature has no power to impose qualifications for office or create grounds 
for removal from office in addition to those specified in the Constitution, the 
statute is valid as a reasonable regulation of elections. State ex rel. La Follette 
v. Kohler, 200 Wis. 518, 228 N. W. 895 (1930). 

Statutes limiting campaign expenditures in both primaries and elections are 
prevalent,” but the instant case is the first to pass upon the precise question of 
the constitutionality of such an act when applied to the primary election of a 
constitutional office. The rule that the constitutional qualifications are exclusive,’ 
recognized by the court in the instant case, has been applied in a number of 
situations. A method of impeachment prescribed in a constitution must be 
followed in the case of offices created by the constitution,‘ but not in that of a 
statutory office.’ Statutes cannot make eligibility a judicial question where 





1Wis. Stat. 1927, c. 12. 
*See Sikes, STATE AND FepERAL Corrupt Practices LeGistaTion (1928), Appen- 
dix, Table 6. 
%See 1 Story, COMMENTARIES ON THE CONSTITUTION OF THE UNITED States, 461 
(5th ed. 1891). 
*Falloon v. Clark, 61 Kan. 121, 58 Pac. 990 (1899). 
‘Attorney General v. Tufts, 239 Mass. 458, 131 N. E. 573 (1921). 
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there is a constitutional provision making each branch of the legislature judge 
of the qualifications of its own members® or requiring the legislature to deter- 
mine the validity of the election of the executive.” The statute in the instant 
case, however, was upheld on the ground that it does not create a new cause for 
removal from office, but renders the election itself void. But a successful can- 
didate who has violated the act holds office until action is brought to remove 
him. Were the effectiveness of his acts while in office to be attacked, there is 
little question that the court would extend the de facto doctrine® in order to give 
them validity. And aside from this inaccuracy, the rationale of the court’s 
opinion is of doubtful utility. For the opinion clearly points to the danger that 
if a statute were to reach the same result by slightly different wording, with its 
provisions focused on the candidate rather than the election, it would have been 
held invalid. One court has upheld a corrupt practice act on the more satis- 
factory ground that as no express grant of power is required to enable a state 
legislature to legislate on any subject, the mere constitutional enumeration of 
qualifications for office should not be allowed to restrict its activity unless the 
new requirement has “so little relation to the regulation of fair and honest 
elections that it would properly constitute a test of eligibility to office.”* Under 
this test, the instant decision that the regulation may extend to the amount spent 
in securing the nomination is undoubtedly sound. The decision in Newberry v. 
United States, that the delegated power of Congress over elections does not 
have this scope is clearly inapplicable. 

[ Reprinted, by permission, from 30 Cor. L. Rev. 888. The second Supreme 
Court decision in this case is noted under APPEAL, supra. } 


Domestic RELATIONS—INFANT’s Tort AcTION AGAINST PARENT. — 
Plaintiff sued his father in tort for injuries incurred while employed by the 
latter in his business. The plaintiff was sixteen years of age at the time of the 
injury, lived at home, and attended school. The defendant carried liability in- 
surance, the premiums paid being a certain percentage of the payroll, and in 
part computed upon the son’s wages. A plea for nonsuit on the grounds that a 
minor is not permitted to sue his parent in tort was denied by the court, and 
recovery allowed on the grounds of (1) emancipation, and (2) the father being 
protected by liability insurance. Dunlap v. Dunlap, 150 Atl. 905 (N. H. 1930). 

Courts have allowed an infant to sue his parent (1) to protect the former’s 
property rights; Nelson v. George's Administration, 34 Ala. 565 (1854); Rhea 
v. Bagley, 63 Ark. 374, 38 S. W. 1039 (1896), 36 L. R. A. 86 (1897) ; McLaine 
v. McLaine, 80 Okla. 113, 194 Pac. 894 (1921) ; see dissenting opinion in Wick 
v. Wick, 192 Wis. 260, 212 N. W. 787 (1927) ; (2) for maintenance; Saunders v. 
Sanders, 167 N. C. 319, 83 S. E. 490 (1914) ; see Hagler v. McCombs, 66 N. C. 
345 (1872); but see 1 Cootey, Torts (2nd ed. 1880) 171. 

Aside from such suits, however, courts almost unanimously have refused to 
permit the minor to sue his parent in tort, on the theory that to allow such suits 
would destroy family solidarity and parental discipline; Hewlett v. George, 68 
Miss. 703, 9 So. 885, 13 L. R. A. 682 (1891) (false imprisonment) ; Smith v. 


*Dinan v. Siwig, 223 Mass. 516, 112 N. E. 91 (1916). 

™Dickson v. Strickland, 114 Tex. 176, 265 S. W. 1012 (1924). 

See Note (1925) 39 Harv. L. Rev. 373; (1907) 15 L. R. A. (N. S.) 94. 

*Saari v. Gleason, 126 Minn. 378, 382, 148 N. W. 293, 295 (1914). 

#256 U. S. 232, 41 Sup. Ct. 469 (1921); cf. Nixon v. Herndon, 273 U. S. 536, 47 
Sup. Ct. 446 (1927). 
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Smith, 81 Ind. App. 566, 142 N. E. 128 (1924); Miller v. Pelzer, 159 Minn. 
375, 199 N. W. 97 (1924) ; Small v. Morrison, 185 N. C. 577, 118 S. E. 12, 31 
A. L. R. 1135 (1923); Matarese v. Matarese, 47 R. f. 131, 131 Atl. 198, 42 
A. L. R 1360 (1925); Wick v. Wick, supra; (1927) 4 Wis. L. Rev. 249; 
Zutter v. O’Connell, 229 N. W. 74 (Wis. 1930); would diminish the family 
exchequer for the benefit of one member, or would constitute a useless proce- 
dure since the recovery would ultimately inure to the benefit of the parent 
sued; Roller v. Roller, 37 Wash. 242, 79 Pac. 788 (1905) (rape by parent) ; see 
1 ScHouLerR, Domestic RELATIons (6th ed. 1921) 718. Authority permitting a 
minor to sue his parent in a tort action previous to the principal case has been 
limited to two dissenting opinions, viz: Small v. Morrison, supra; Wick v. 
Wick, supra. : 

Recovery was permitted, however, where the minor child was emancipated ; 
Hall v. Hall, 44 N. H. 293 (1862) ; Smith v. Smith, 38 Cal. App. 388 (1918) ; 
Taubert v. Taubert, 103 Minn. 247, 114 N. W. 763 (1908); 1 Jaccarp, Torts 
(1895) 462; or defendant was in loco parentis only ; Treschman v. Treschman, 
28 Ind. App. 206, 61 N. E. 961 (1901) ; Dix v. Martin, 171 Mo. App. 266, 157 
S. W. 133 (1913); Steber v. Norris, 188 Wis. 366, 206 N. W. 173 (1925). 
The decision in the principal case might be supported on the grounds that the 
evidence disclosed emancipation of the child by the father at the time of the 
injury. The court, however, preferred to rest its decision on the fact that the 
suit was really against the insurance company, although nominally against the 
parent, since the insurance company would ultimately stand the loss, and the 
recovery instead of depleting the family resources, would add thereto. The few 
authorities available on the question whether an unemancipated child can sue 
his parent in an action of tort when an insurance company is the real party 
defendent, deny recovery; Tiubert v. Taubert, supra; Small v. Morrison,! 
supra; Elias v. Collins, 237 Mich. 175, 211 N. W. 88 (1926). 

The decision in the principal case seems to constitute an important inroad- 
on the established rule of non-liability of the parent to the child in tort. As 
suggested by the court in the principal case, it is doubtful whether the allowance 
of an action would encourage filial disobedience or injure domestic relations in 
otherwise harmonious families. The only other objection, that of depleting the 
family resources, disappears when the loss is shown to fall on third parties, 
such as the insurance company in the principal case. 


Gaytorp C. LoEHNING 


EvipENCE—WILLS—PRESUMPTION OF LAW oF UNDUE INFLUENCE ARISING 
From CONFIDENTIAL RELATIONS.—On the issue of undue influence in will con- 
tests, the contestants frequently seek to apply the well-known equity rule that in 
transactions inter vivos between parties holding a confidential or fiduciary re- 
lationship toward each other, undue influence will be presumed. In many juris- 
dictions, the rule is not applied to gifts by will. Parfitt v. Lawless, L. R. 2 P. & 
D. 462 (1872); 1 Pace, Witts (2d ed. 1926) §720. Some courts, however, 
hold that a presumption of undue influence, either of law or a so-called pre- 
sumption of fact arises where the contestant is able to show a confidential re- 
lationship between the testator and a beneficiary, or such a relationship and one 
or more additional facts, such as active participation by the beneficiary in pre- 
paring or procuring the preparation of the will, McQueen v. Wilson, 131 Ala. 
606, 31 So. 94 (1901) ; Seavey v. Glass, 315 Ill. 611, 146 N. E. 536 (1925); or 
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that the testator is old and feeble, and the will is in favor of a stranger, In Re 
Adams Estate, 220 Pa. 531, 69 Atl. 989 (1908); or make an unnatural dispo- 
sition of his property. In Re Noren’s Estate, 230 N. W. 495 (Neb. 1930). 
See, 1 Pace, Wiis §720. 

Of course the additional circumstances may be so numerous that a point is 
reached where they simply afford circumstantial proof of undue influence, with- 
out the need of invoking presumptions. But where the court is attempting to lay 
down a rule of law, it would seem that the essential problem is the same whether 
the presumption is held to arise from proof of a confidential relationship alone, 
or from the relationship and certain additional facts, which the court may re- 
quire in order to avoid a rule which would operate too harshly. 

In Culpepper v. Robie, 154 S. E. 687 (Va. 1930), the trial court instructed 
the jury in effect that if they believed from the evidence that at the time the 
will was made the testator was an old man, that the sole beneficiary under the 
will stood in confidential relations towards him, and that the will differed from 
previously expressed intentions of the testator, a presumption of fraud and un- 
due influence arose which must be overcome by satisfactory evidence before the 
will should be allowed to stand. This instruction followed previous decisions 
of the court in Whitelaw’s Executors v. Sims, 90 Va. 588, 19 S. E. 113 (1894) 
and Hartman v. Strickler, 82 Va. 225 (1886). The court in the principal case 
affirmed a judgment for the contestant, but expressed its opinion that the lan- 
guage of the charge was too broad and sweeping, and placed too great a burden 
on a beneficiary who was a child of the testator. The court called attention to 
the fact that the evidence showed that the beneficiary was not closely related to 
the testator by blood, and to a number of suspicious circumstances surrounding 
the relationship of the testator and beneficiary and the making of the will. It is 
not quite clear whether the court intends to limit its previous decisions by mak- 
ing an exception where the beneficiary is a child of the testator, or to hold that 
no true presumption but only a permissible inference or “presumption of fact” 
arises from the facts set forth in the charge. 

The distinction is important, since a presumption of law is a rule of law 
requiring the jury to find the fact presumed, in the absence of evidence to rebut 
the presumption. If evidence is introduced to meet the presumption, it disap- 
pears from the case as a rule of law, although the facts raising it have of 
course such probative force as the jury thinks they are entitled to. 5 W1cMmore, 
Eviwence (2d ed. 1923) §§ 2490, 2491. Where a presumpion of law is raised, 
therefore, the court may instruct the jury that they must find against the will, 
unless credible evidence is introduced to meet the presumption; whereas if the 
facts raise only an inference or presumption of fact, the contestant is not en- 
titled to such an instruction, although he has made a case on which he may go 
to the jury. 

In most jurisdictions there is no presumption of law of undue influence, 
but only an inference or presumption of fact, if any. 1 Pace, Witts §721. 
In others, a presumption of law is held to arise, at least where there are certain 
additional facts. McQueen v. Wilson, supra; Dial v. Welker, 328 Ill. 56, 159 
N. E. 286 (1927). But cf. Madden v. Keyser, 331 Ill. 643, 163 N. E. 424 
(1928). Meek v. Thornton, 36 Miss. 190 (1858) ; Hunter v. Battiest, 79 Okla. 
248, 192 Pac. 575 (1920) : In Re Cowdry’s Will, 77 Vt. 359, 60 Atl. 141 (1905) ; 
Whitelaw’s Executors v. Sims, supra; see Rounds v. Coleman, 189 S. W. 1086 
(Tex. Civ. App. 1916). Some of the cases in Missouri contain language appli- 
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cable to a presumption of law. Mowry v. Norman, 204 Mo. 173, 191, 103 S. W. 
15, 19 (1908). But in Munday v. Knox, 321 Mo. 168, 9 S. W. (2d) 961 (1928), 
it is said that the presumption is one of fact, and in Clark v. Crandall, 319 Mo. 
87, 5 S. W. (2d) 383 (1928), there is a clear holding that the court should 
not direct the jury to find against the will, even though the proponent introduces 
no evidence to rebut the presumption. In Re Noren’s Estate, supra (Neb.), 
holds that where an aged and infirm testator makes a will unnatural! in its pro- 
visions and in favor of a confidential adviser, it devolves upon the proponent 
to overcome the presumption or inference which arises by competent evidence 
sufficient for the purpose, which would seem equivalent to holding that there is 
a presumption of law. In all these cases, except Rounds v. Coleman, supra, one 
or more facts in addition to a confidential relationship was required to raise 
the presumption. 

It would seem that whether a presumption of law should be raised should 
depend not so much on abstract principles of law, as upon the practical ex- 
perience of the court in dealing with the fact situations, and upon considerations 
of convenience and fairness to the parties. It does not seem that a presumption 
of law should arise from proof of confidential relationship alone. Where the 
disposition of the property is a natural one, the probability of undue influence 
would seem to be so slight that no presumption of law should arise, whether 
or not the jury is permitted to infer undue influence from that situation. A 
stronger argument should be required in order to raise a presumption of law 
than to raise a simple presumption of fact. And where the beneficiary takes no 
part in preparing or procuring the preparation of the will, the probability of 
undue influence is likewise slight, and it would seem fairer that the contestant 
rather than the proponent should be required to bring forward evidence on 
the point. 

Mites LAMBERT 


FRAUDULENT CONVEYANCES—ANTECEDENT Dest As Farr CONSIDERATION.— 
Plaintiff was a creditor of the principal defendant, the Oneida Motor Truck 
Co., a corporation. When the principal defendant found itself insolvent, the 
board of directors considered it advisable to dispose of the assets of the com- 
pany. The stockholders consented to a transfer of all the property to a certain 
bidder who undertook to organize a corporation (which later became the 
Oneida Mfg. Co., the garnishee defendant) and to assume certain mortgage 
debts, taxes, and current obligations of the principal defendant company. The 
plaintiff instituted proceedings against the Oneida Mfg. Co. as garnishee de- 
fendant upon promissory notes executed by the principal defendant, on the 
ground that the conveyance was fraudulent in law. The garnishee defendant 
appealed from the trial court’s judgment holding the garnishee defendant liable 
to the plaintiff because there was fraud as a matter of law. Held that the 
conveyance was not fraudulent and that the assumption of the various debts 
and obligations constituted a fair consideration for the transfer. Farmers’ 
Exchange Bank v. Oneida Motor Truck Co. (Oneida Mfg. Co., garinshee), 
232 N. W. 536 (Wis. 1930). 

At common law a pre-existng debt was a sufficient consideration for a 
deed, a mortgage, or a note. Lehrenkrauss v. Bonnell, 199 N. Y. 240, 92 N. E. 
637 (1910). An antecedent debt has been considered a fair consideration for 
a conveyance. Merchants’ Bank v. Page, 147 Md. 607, 128 Atl. 272 (1925) ; 
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Savage v. Scroggin, 83 Ore. 51, 162 Pac. 1061 (1917); Martin v. Bankers’ 
Trust Co., 18 Ariz. 55, 156 Pac. 87 (1916). 

The Uniform Fraudulent Conveyance Act, Wis. Strat. (1929) §242.03 
(b), provides that a fair consideration is given for property when such pro- 
perty is received in good faith to secure an antecedent debt. That generally 
refers to a situation where the debtor conveys to his creditor in order to satisfy 
a pre-existing debt. Watson v. Goldstein, 174 "Minn. 423, 219 N. W. 550 
(1928). The transfer by the debtor is either in payment of, or as security for, 
the antecedent debt. 27 C. J. 534. But the transfer is made direct to the cre- 
ditor, and the question of a fair consideration arises as between such creditor 
and debtor. 

In Farmers’ Exchange Bank v. Oneida Motor Truck Co., supra, a different 
situation is presented. There the conveyance was made by the debtor to a 
third party, the new corporation, instead of to the usual creditor. The con- 
veyance was not to secure an antecedent debt due such new corporation but 
rather to secure debts due creditors, not parties to the transfer. The new 
corporation had no dealings with, and made no promises to, the creditors of 
the old corporation. Therefore the question arose: Was there a fair con- 
sideration for the transfer between the corporations? 

The common law rule is still followed that an insolvent debtor may trans- 
fer his property if he does so for a valuable consideration and without intent 
to hinder or defraud creditors. Slack v. N. W. Nat. Bank, 103 Wis. 57, 79 N. 
W. 51 (1899); Carey v. Dyer, 97 Wis. 554, 73 N. W. 29 (1897); Greene & 
Button Co. v. Remington, 72 Wis. 648, 654, 39 N. W. 767, 769 (1888) ; Gurney 
v. Tenney, 226 Mass. 277, 115 N. E. 313 (1917), Ann. Cas. 1918A, 739; 
Haight v. Smith, 178 Mich. 392, 144 N. W. 830 (1914), 19 A. L. R. 308 
(1922) ; Miller v. Kirby, 74 Ill. 242 (1874); Bump, FraupuLent CoNnvey- 
ANCES, (4th ed. 1896) 204; see Jn Re Braus, 248 Fed. 55, 64 (C. C. A. 2nd, 
1917). 

It is well settled that in the absence of fraud, or any contract or statute 
to the contrary, a corporation is not liable on reorganization or succession 
for the debts of its corporate predecessor. Spadra-Clarksville Coal Co. v. 
Nicholson, 93 Kan. 638, 145 Pac. 571 (1915); Note (1918) 15 A. L. R. 1112. 
Similarly, a new corporation is not responsible for the debts of the selling 
corporation, unless the vendee expressly assumes those debts. Austin Co. v. 
Smith Co., 138 Ga. 651, 75 S. E. 1048 (1912), Ann. Cas. 1913E 1042 and note; 
Luedecke v. Des Moines Cabinet Co., 140 Iowa 223, 118 N. W. 456 (1908), 
32 L. R. A. (Nn. s.) 616 (1911). 

Under a New Jersey statute, 2 N. J. Comp. Srat. (1910) 1638, $64, a 
conveyance made by an insolvent corporation to satisfy an antecedent debt is 
void as against creditors, unless made to a bona fide purchaser for a valuable 
consideration before the corporation has actually suspended its business. But 
in Morrisville Trust Co. v. Moon, 21 F. (2d) 716 (C. C. A. 3rd, 1927), that 
specific statute was held to have been modified by the Uniform Fraudulent 
Conveyance Act; so that the assignment of a claim by an insolvent corporation 
still engaged in business to secure an antecedent debt was valid as against a 
contending creditor. Subsequently, however, the Chancery Court of New Jer- 
sey declared that it was not bound by the decision in the Morrisville case, 
supra, and that the Uniform Fraudulent Conveyance Act did not modify the 
New Jersey statute dealing with conveyances by corporations. First Nat. 
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Bank v. Bianchi, 150 Atl. 774 (N. J. Eq. 1930). Thus the position of the 
New Jersey courts is that under its state statutes a conveyance by an insolvent 
corporation to secure an antecedent debt is null and void as against creditors. 
The reason is that since the state legislature omitted the word “corporation” 
in the Fraudulent Conveyance Act, it was not intended to repeal Sec. 64 of the 
Corporation Act. 2 N. J. Comp. Srar. (1910) 1638, §64. 

If the New Jersey view were to be followed in Farmers’ Exchange Bank 
v. Oneida Motor Truck Co., supra, the decision should have been that the 
conveyance was not made for a fair consideration and was fraudulent. The 
Wisconsin Supreme Court however properly refrained from adopting that 
view. The agreement by the new corporation to pay certain liabilities in return 
for the transfer was actually no fraud on the creditors, although it might 
result in a loss to them. Sales and transfers, whether by a solvent or insolvent 
corporation, if made in good faith in the usual course of business for a 
valuable consideration are valid, although the creditor of the vendor may have 
his security impaired thereby. 

The principal case may be distinguished from McGovern v. Milwaukee 
Motor Co., 141 Wis. 309, 124 N. W. 269 (1910), which was a sequestration 
proceeding, the complaint containing elements of a creditors’ bill, where the 
court found the parties guilty of a fraudulent intention as a matter of fact; 
although the grantee corporation received assets of approximately only $5000 
and discharged liabilities of the grantor corporation of approximately $13000, 
not including, however, the debt owed to the plaintiff. 

The principal case is interesting in that it appears to be one of the few 
cases involving a transfer to a stranger or third party to secure a pre-existing 
debt due another party. The provisions of the Uniform Fraudulent Convey- 
ance Act are liberally construed so as to include conveyances by a debtor to 
a third party to secure antecedent debts of a debtor which the third party 
assumes to pay. By implication, too, the instant case embraces corporations 
within the term “person” as used in the Uniform Fraudulent Conveyance Act. 


BERNARD SOREF 


INDEPENDENT CONTRACTOR—LIABILITY OF EMPLOYER FOR CONTRACTOR'S 
NEGLIGENCE.—The defendant’s automobile was wrecked in the middle of the 
highway on a dark night. He immediately telephoned one Priebe, who ran a 
service garage, to come and tow his car to town. Priebe dispatched his ser- 
vice truck in charge of the plaintiff and his brother. They backed the truck 
up to the front of the wreck where they allowed it to stand with all its lights 
burning. At his brother’s order, the plaintiff crawled under the defendant's 
car to attach the chain from the truck’s hoist, by which they then proceeded 
to raise the front end of the wreck from the ground. The defendant watched 
all these operations from the side of the road but offered no suggestions and 
gave no assistance. Meanwhile, one Kurkowski, who had approached in his 
car from the front, drove past the lighted service truck, but being unaware 
of the unlighted wrecked car suspended from its rear, he “cut in” towards the 
center of the road and struck the disabled car, breaking its supporting chain 
and causing it to fall upon the plaintiff who was still underneath it, and who 
now brings this action against the defendant to recover for the injuries thus 
received. Held: judgment of the trial court dismissing the complaint, affirmed, 
Menge v. Manthey (1929) 200 Wis. 485, 227 N. W. 938. 
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1. When Priebe’s men took charge of the disabled car, it immediately 
became their duty to provide it with a light that would adequately warn tra- 
velers of its presence: Hansen v. Youngs (1920) 212 Mich. 508, 180 N. W. 
409; Rice v. Foley (1923) 98 Conn. 372, 119 Atl. 353; Daly v. Singac Auto Co. 
(1927) 103 N. J. L. 416, 135 Atl. 868. Statutes specifying lights required on 
cars are usually construed to apply to parked cars as well as to those in motion: 
Murphy v. Hawthorne (1926) 117 Ore. 319, 244 Pac. 79; 42 C. J. 1013. But 
see Griffin v. McNeil (1924) 198 Ia. 1359, 201 N. W. 78 contra, and Musgrave 
v. Studebaker Co. (1916) 48 Utah 410, 160 Pac. 117 where a statute was 
construed to apply only to cars moving under their own power and not to one 
which was being towed. The soundness of the Studebaker case is doubtful 
(see 42 C. J. 1020) and is perhaps best explained by the peculiar wording of 
the particular statute construed. Users of the highway are entitled to assume 
that cars left on the road will be properly lighted: Murphy v. Hawthorne 
(1926) 117 Ore. 319, 244 Pac. 79. But see Kelly v. Knabb (1924) 300 Fed. 
256, holding that a failure to see an unlighted car parked on the highway 
was per se negligent. 

However, had the wreck been properly lighted, it would not have been 
negligent or unlawful per se to leave it on the highway while preparing to 
remove it: Dave v. Boss (1924) 111 Ore. 190, 224 Pac. 646; 42 C. J. 1009. 
And to tow a car, even through a busy street, is a legitimate use of the high- 
way: Richter v. Dahlman (1922) 179 Wis. 7, 190 N. W. 841, 30 A. L. R. 747; 
Steinberger v. California Garage (1917) 176 Cal. 386, 168 Pac. 570. 

Since the party in charge must anticipate the possibility of persons attemp- 
ting to pass between the two cars when they are at rest (Rapetti v. Peugot 
Auto Co. (1916) 97 Misc. Rep. 610, 162 N. Y. Supp. 133) it might easily be 
argued that he ought to anticipate the possibility of an approaching auto 
“cutting in” after passing the front car. 

2. As to the defendant’s automobile, Priebe (through his employees) was 
clearly a bailee for hire: Huddy, “Automobiles” p. 82; Roberts v. Kinley 
(1913) 89 Kan. 885, 132 Pac. 1180, 45 L. R. A. N. S. 938. The three elements 
of a bailment—delivery, actual or constructive, intent to transfer possession to 
the exclusion of the bailor, and acceptance by the bailee (Gilson v. Penn. R. R. 
(1914) 86 N. J. L. 674, 92 Atl. 59 Mich. Cent. R. R. v. Carrow (1874) 73 Ill. 
348)— were all present. 

3. As to the work to be done, Priebe was equally clearly an indepent con- 
tractor: Walton v. Donohue (1924) 70 Cal. App. 309, 233 Pac. 76 (involving 
the exact facts of the principal case) ; Whalen v. Sheehan (1921) 237 Mass. 
112, 129 N. E. 379, 18 A. L. R. 972. An independent contractor, by one of the 


best definitions is “ . . . ome who, in rendering services . . . exercises 
an independent employment and represents . . . his employer, only as to 
the result . . . and not as to the means by which it is accomplished”: 


Bristol & Gale Co. v. Indust. Com. (1920) 292 Ill. 16, 126 N. E. 599. But 
whatever definition is used, the question is always one of fact depending upon 
all of the circumstances of each particular case: Best Mfg. Co. v. Peoria 
Creamery (1923) 307 Ill. 238, 138 N. E. 684. 

Several well-recognized criteria are used to determine whether a person is 
a servant or an independent contractor. The most important one is the right 
to control the method of doing the work: Best Mfg. Co. v. Peoria Creamery 
(1923) 307 Ill. 238, 138 N. E. 684; Decatur R. R. v. Indust. Board (1916) 276 
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Ill. 472, 114 N. E. 915; 14 R. C. L. 67. And it is not the fact of actual inter- 
ference with the control, but is the right to interfere with it that counts: 
Hamill v. Territilli (1915) 195 Ill. App. 174. Thus, in Kolb v. Hayes (1927) 
194 Wis. 40, 215 N. W. 578, though the employer was present and constantly 
offering suggestions, the employee was nevertheless held to be an independent 
contractor. A fortiori where, as in the principal case, the employer was pre- 
sent merely as a silent onlooker, his presence alone will not make the contractor 
his servant. 

Another criterion depends upon whether or not the employee carries on 
an independent calling—if he does, that tends to show that he is an indepen- 
dent contractor: Arasmith v. Temple (1882) 11 Ill. App. 39; 19 Ann. Cas. 20. 

Whether or not a fixed price kas been argeed upon is to be considered, but 
the failure to fix a price does not conclusively show that the relation is that 
of master and servant: Galatia Coal Co. v. Harris (1904) 116 Ill. App. 70. 

The question of who furnishes the appliances (here, the service truck) 
is also of some weight, but is not decisive: Foster v. Wadsworth-Howland 
Co. (1897) 168 Ill. 514, 48 N. E. 163. The other less important criteria need 
not be discussed here. 

4. When the bailor has relinguished possession so as to complete the 
bailment he is not thereafter liable for the negligent use of the bailed article 
by the bailee or the latter’s servants: City of Rockford v. Nolan (1925) 316 
Ill. 60, 146 N. E. 564; (1930) 24 Intrnors Law Review 603, 605 (1930) ; 
Berry on “Automobiles” sec. 1306; 2 Elliot on “Roads and Streets” p. 1568. 

5. It is now universally recognized—subject to exceptions—that an em- 
ployer is not liable for injuries to a third party caused by the negligence of 
an independent contractor whom he has hired to ptrform a specified task: 39 
C. J. 1324, citing authorities from nearly every state. The reason for the rule 
is that no person ought to be compelled to answer for the negligence of one 
over whose acts he has no control. The exceptions are nearly as numerous as 
the rule is universal. Thus, the employer is liable if he himself has been negli- 
gent in selecting a competent contractor or in some other way: Beninghoff v. 
Futterer (1913) 176 Ill. App. 579; Rocca v. Steinmetz (1923) 61 Cal. App. 
102, 214 Pac. 257; or if the work constitutes a nuisance: Sturges v. Theological 
Society (1881) 130 Mass. 414; or if it involves a trespass: Kershishian v. 
Johnson (1911) 210 Mass. 135, 96 N. E. 56. 


6. Of the many other exceptions, the one most germane to the principal 
case is the one which is present when the work to be done is “inherently dan- 
gerous” unless special precautions are taken. In such situations, the employer 
is not permitted to evade liability by placing the task in the hands of an inde- 
pendent contractor: City of Chicago v. Murdock (1904) 212 Ill. 9, 72 N. E. 
46; 39 C. J. 1331. The taking of those precautions is a non-delegable duty 
for which purpose the contractor becomes the servant of the employer: Mo. 
Valley Bridge Co. v. Ballard (1909) 53 Tex. Civ. App. 110, 116 S. W. 93. 

But to be “inherently dangerous” an injury to a third party must be not 
only possible but also probable: Bibb’s Adm’r v. Norfolk & W. R. R. (1891) 
87 Va. 711, 14 S. E. 163. 

Work was held inherently dangerous in Besner v. Central Trust Co. 
(1921) 230 N. Y. 357, 130 N. E. 577, 23 A. L. R. 1081 (repairing an elevator 
door), and in City of Chicago v. Murdock (1904) 212 Ill. 9, 72 N. E. 46 
(dynamiting). On the other hand work was held not inherently dangerous 
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in Hollenbach v. Hardin (1917) 205 Ill. App. 528 (removal of a safe by an 
express company) and in Seattle Light Co. v. Hawley (1909) 54 Wash. 137, 
103 Pac. 6 (grading and repairing a street). And in Kolb v. Hayes (1927) 
194 Wis. 40, 215 N. W. 578 the Supreme Court of Wisconsin held that dyna- 
miting was not inherently dangerous! In the light of that decision, the princi- 
pal case could hardly have been decided differently. 

[Reprinted, by permission, from 25 Illinois Law Review 340.] 


NATURALIZATION—REFUSAL To Bear Arms.—The applicant for citizen- 
ship, an ordained Baptist minister, took the oath of allegiance, and admitted 
his willingness to bear arms in a morally justified war, but refused to give a 
blanket promise to carry arms in a future war which might not be morally 
justified according to the dictates of his own conscience. The Circuit Court 
of Appeals, reversing the District Court, granted the petition on the ground 
that the expression of an unwillingness to bear arms in a morally unjustified 
war because of conscientious and religious scruples did not disqualify the peti- 
tioner for admission to citizenship. Macintosh v. United States, 42 F. (2d) 845 
(C. C. A. 2nd, 1930). 

The opportunity to become a citizen of the United States is a mere 
privilege extended to the alien, and is not a right. In re Tomarchio, 269 Fed. 
400 (E. D. Mo. 1920) ; United States v. Manzi, 276 U. S. 463 (1928) ; United 
States v. Etheridge, 41 F. (2d) 762 (D. Ore. 1930). Congress has laid down 
certain requirements, and no alien has the slightest right to naturalization 
unless all requirements are complied with. United States v. Ginsberg, 243 U. 
S. 472 (1917); In re Roeper, 274 Fed. 490 (D. Del. 1921). The Naturali- 
zation Act of June 29, 1906, requires the applicant for citizenship before 
admission, to declare under oath that he will support and defend the Constitu- 
tion and laws of the United States against all enemies, foreign and domestic, 
and bear true faith and allegiance to the same. It further requires the applicant 
to behave as a man of good moral character, attached to the principles of the 
Constitution of the United States, and well disposed to the good order and 
happiness of the same. 34 Stat. 596 (1906), 8 U. S. C. §381 (1927). 

It is the duty of citizens to defend the United States by force of arms 
whenever Congress deems that necessity exists. United States v. Schwimmer, 
279 U. S. 644, 49 Sup. Ct. 448 (1929) ; Selective Draft Law Cases, 245 U. S. 
366, 38 Sup. Ct. 159 (1918). This duty, however, has not been placed above 
the constitutional right of freedom to worship God. Apparently this question 
has never before been considered by the courts, probably dwe to the unambig- 
uous manner that Congress has expressed itself. “Provided that nothing in 
this act shall be construed to require or compel any member of any well 
recognized religious sect or organization at present organized and existing 
whose creed forbids its members to participate in war in any form, and whose 
religious convictions are against war or participation therein in accordance with 
the creed of said religious organization, to serve in the militia or any other 
armed or volunteer force under the jurisdiction and authority of the United 
States.” 32 Star. 775 (1903). See also 39 Stat. 197 (1916), 32 U. S. C. §3 
(1928) ; 40 Star. 78 (1917) ; 50 U. S. C. 168 (1928). It has never been doubted 
that the Quakers are excused from bearing arms because of their religious be- 
liets. In the principal case, however, the petitioner was a Baptist, a member of a 
sect whose teachings make no attempt to forbid its members to participate in 
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war. The question then is as to whether the applicant’s petition for citizenship 
should be granted, in view of his express intention not to bear arms in a morally 
unjustified war because of conscientious and religious scruples. “Conscientious 
objectors” have been held ineligible for citizenship on the ground that appli- 
cants for citizenship must take the oath prescribed by the Naturalization Act, 
supra, without any reservations whatsoever. In re D------ , 290 Fed. 863 (N. 
D. Ohio 1923); In re Clarke, 152 Atl. 92 (Pa. 1930); In re Roeper, supra; 
United States v. Schwimmer, supra. In the Schwimmer case the United 
States Supreme Court denied the petitioner, a woman past fifty and an avowed 
atheist, the right of citizenship, when she qualified her oath of allegiance by 
declaring her absolute refusal to bear arms because of conscientious objections 
against war. The court in the principal case distinguished the Schwimmer 
case in that in the latter case the petitioner was an atheist, and gave an un- 
qualified refusal to bear arms. These distinctions are untenable and are not 
justified by a close examination of the various federal statutes and past deci- 
sions of the federal courts. The existing federal statutes on military service 
draw no distinction between an atheist and a theist. The only class that is 
excused from bearing arms because of religious beliefs is “any well recognized 
religious sect or organization at present organized and existing whose creed 
forbids its members to participate in war in any form.” 

The fact that one petitioner unqualifiedly refuses to bear arms, whereas 
another refuses to bear arms only in wars that he deems morally unjustified 
should be immaterial in view of the recent federal decisions quoted above. 
The safety of a country is dependent upon the willingness of its citizens to 
bear arms in its defense. Congress realizing this specifically provided as a 
requirement for admission to citizenship that the applicant declare under oath 
that he will support and defend the constitution and laws of the United States 
against all enemies, foreign and domestic, and bear true faith and allegiance 
to the same. 34 Srar. 596 (1906) 8 U. S. C. §381. 

The principal case and the Schwimmer case are in almost direct conflict, 
and the principal decision is such a liberal interpretation on federal statutes 
that militarists may rightly view the decision with alarm for fear that it will 
lead to further exemption from the duty to bear arms. It appears that the 
Circuit Court of Appeals was desirous of reaching a different result than that 
of the Schwimmer case, and hit upon the religious idea as the easiest way. 

Gaytorp C. LoEHNING 


NUISANCE—PROJECTING STRUCTURES—LIABILITY SUCCEEDING OWNERS.— 
The maintenance by the owner of a building which overhangs the premises 
of the adjoining landowner is a violation of the latter’s rights which amount 
in law to a nuisance. Likewise projecting the stones of the foundation of a 
building into the lands of an adjoining owner is a wrongful act, and their 
maintenance in such position is a continuing trespass or nuisance. If the 
adjoining landowner elects to treat such encroachments as temporary nuisances 
he may recover damages in successive suits until they are abated. If, however, 
the encroachment is made under circumstances making it a permanent one the 
injured party has but one action. Kafka v. Bozio, 191 Cal. 746, 218 Pac. 753 
(1923) ; Milton v. Puffer, 207 Mass. 416, 93 N. E. 634 (1911). 

It is a well settled rule that the successor to the title and possession of 
property, who omits to abate a nuisance erected thereon by another after 
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notice to do so, is liable therefor. Brown v. Cayuga & Susq. R. R. 12 N. Y. 
486 (1855); Hyde Park Co. v. Porter, 167 Ill. 276, 47 N. E. 206 (1897) ; 
Pierce v. German, 72 Cal. 180, 13 Pac. 478 (1887). As stated in Morris Canal 
& Banking Co. v. Ryerson, 27 N. J. L. 457 (1859), “the defendant is always 
liable if he continues a nuisance erected by another; and if he suffers it to 
remain on his land after a request to remove it, that is, in law, a continuance 
or the nuisance by him.” 

Where the defendant’s predecessor in title erected a nuisance on the land 
of another the extent of the defendant’s liability therefor is not so definitely 
established. In 46 C. J. 746 the rule is stated: “If the former owner has 
erected a nuisance on lands not his own one purchasing his lands is not liable 
either for the erection or continuance of such nuisance, unless he has done 
some positive act to continue it.” This is undoubtedly the law, but there is 
no general rule as to what constitutes a positive act of continuance. It has, 
however, several times been held that acceptance of benefits from a nuisance 
built by a predecessor in title is an act of continuance. Hendrick v. St. Joseph, 
138 Mo. App. 396, 122 S. W. 375 (1909); Karna v. Allen, 135 Wis. 48, 115 
N. W. 357 (1908). The Missouri case cited holds that a railroad company 
using an embankment which causes water to flood the complainant’s land is 
liable for its continued maintenance although the company had nothing to do 
with the erection of the embankment, and its own acts had no effect in causing 
the backing up of the water. The Wisconsin case cited holds in substance that 
a company which operates its mill with power furnished by a dam is main- 
taining such dam and liable for the nuisance even though it was built by the 
company’s predecessor in title. But cf. Fordyce v. Russel, 59 Ark. 312, 27 S. 
W. 82 (1894) ; Wyland v. The St. Lowis, 75 Mo. 548 (1882). 

In the recent case of Cutrona v. Columbus Theatre, 151 Atl. 467 (N. J. 
1930) one of the defendants, the Lodi American Theatre Co., had been the 
lessee of property which it purchased at a foreclosure sale. The theatre 
building on the land which the Lodi Co. had been using, encroached to the 
extent of two feet five inches by one hundred feet, on the complainants’ land. 
The complainant sought an injunction compelling the removal of the encroach- 
ment, joining as defendants the builder and the present owner. Held that 
“The encroachment on complainants’ property was erected by the Columbus 
Theatre, Inc., and the complainants may have an injunction commanding this 
defendant to remove the encroachment. It appears likely, however, that this 
defendant is insolvent and that such an injunction will afford the complainants 
no actual relief. The defendant Lodi American Theater Co. did not erect the 
building and has done no act to injure complainants and cannot be compelled 
to undergo the expense of removing the encroachment.” The court also held 
that the Lodi Co. did not acquire title to that portion of the building which 
extended over the complainants’ land. 

The court cited two cases to sustain their holding, Stevens v. Stevens, 
11 Metc. 251, 45 Am. Dec. 203 (Mass. 1846); Hodgkins v. Farrington, 150 
Mass. 19, 22 N. E. 73 (1889), both of which can perhaps be distinguished 
from the instant case in as much as they involve the question of liability after 
the revocation of a license. 

In a Massachusetts controversy 2 purchaser of land upon which a wharf 
had been built was held liable and responsible for the portion of that wharf 
which extended from her land into the waters of the harbor on the ground 
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that she was maintaining a public nuisance. The defendant argued that she 
did not have title to the portion of the wharf which extended beyond the low 
water mark; that title to that part of the wharf vested in the commonwealth, 
and that she had not used the wharf. The court said: “The manifest design 
of the whole structure was for use in connection with her land. It is some- 
what similar to a building part of which is within the limits of a public high- 
way. But her agent testified that he had charge of it after Gill & Co. left it, 
that he had been on and around it a good many times, had examined the piles 
a number of times and considered them sound. The inference was warranted 
from all the circumstances and testimony that defendant took possession of the 
wharf and exercised control over and hence was responsible for it.” Fuller 
v. Andrew, 230 Mass. 139, 119 N. E. 694 (1918). 

Where the defendant’s predecessor in title erected a building the founda- 
tion wall of which extended over the line and underneath the plaintiff’s buildings 
a distance varying from five to nine inches along the line, it was held that these 
“facts . . . are deemed sufficient to show that a trespass has been com- 
mitted upon the plaintiff’s land, and is maintained and continued by the defen- 
dant. It is of such a nature as to attach to and follow the ownership of the 
adjoining premises, and if the allegations of the complainant are proven, the 
plaintiff will be entitled to some relief.” Rahn v. The Milwaukee Electric 
Railway and Light Co., 103 Wis. 467, 79 N. W. 747 (1889). 

Under the circumstances of the Cutrona case it would seem that the New 
Jersey court would have been justified in deciding that the complainants were 
entitled to some affirmative relief as against the Lodi American Theater Co. 
This conclusion could have been reached either by considering the encroach- 
ment a nuisance built on the land of another from which the Lodi American 
Theater Co. received benefits, took possession of, and exercised control over 
by its occupancy of the building, or by considering the encroachment as a part 
of the whole structure which was used in connection with the land purchased. ° 


E:ton S. KARRMANN 


PersoNS—INFANT’s ConTRACTS.—In the recent case of Schmidt v. Horton, 
287 Pac. 274, 290 Pac. 1023 (Nev. 1930), on rehearing, plaintiff and the two de- 
fendants, all infants, entered into a partnership arrangement to stake out min- 
ing claims. Plaintiff, who had furnished some equipment to the partnership, was 
not with the defendants at the time the latter discovered and staked out a rich 
claim in their own names. Plaintiff was allowed recovery of a one-third share 
of the proceeds realized by the defendants from a sale of this claim. The in- 
fancy of the defendants was not allowed as a defense to an action on the con- 
tract of partnership, on the ground that an infant is bound by his beneficial 
contracts. 

In support of its position the Nevada court cites Pinnell v. St. Louis-San 
Francisco Ry. Co., (Mo. App.) 263 S. W. 182 (1924), in which it was held 
that a contract by a minor through which he secured a railroad pass to assist 
him in procuring work was for his benefit, if not actually a necessary, so that 
he was bound by a stipulation therein relieving the railroad from liability for 
injuries negligently inflicted upon him. The Missouri appellate court cites as 
authority the English case, Flower v. London & N. W. Ry. Co., (1894) 2 Q. 
B. 65, where it was held on somewhat similar facts that such a contract was 
not beneficial to the infant, hence not binding. There is dictum in the case, 
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however, to the effect that contracts not coming within the Infants’ Relief Act 
of 1874 would be held binding on the infant if on the whole beneficial to him. 
In support of this position, the court cites Corn v. Mathews, (1893) 1 Q. B. 
310, and earlier apprenticeship cases which hold that a contract of apprentice- 
ship is binding by statute if, on the whole, it is beneficial to the infant. Thus 
the authority for what is laid down in the principal case as a rule of common 
law is the statutory liability of the infant in apprenticeship cases. 

The earlier view in regard to infants’ contracts, which still has some sup- 
port, divided them into three classes: valid, if for the infant’s benefit, as for 
necessaries; void, if to his prejudice; and voidable, if of uncertain benefit or 
prejudice. Keane v. Boycott, 2 H. Bl. 511 (1795) ; Green v. Wilding, 59 Iowa 
679, 13 N. W. 761 (1882) ; Chambers v. Chattanooga Union Ry. Co., 130 Tenn. 
459, 171 S. W. 84 (1914), (holding infant’s deed based on nominal! considera- 
tion void). But this classification has been generally discarded and infants’ 
contracts are regarded as merely voidable, Hyer v. Hyatt, Fed. Cas. No. 
6,977, at p. 1117 (D. C. 1827) ; Weaver v. Jones, 24 Ala. 420 (1854) ; Riley v. 
Mallory, 33 Conn. 201 (1866) ; Semmon v. Beeman, 45 Ohio St. 505 (1888) ; 
Harner v. Dipple, 31 Ohio St. 72 (1876) (contract of suretyship). The 
following exceptions, however, are still recognized: (1) binding—contracts for 
necessaries, although the liability seems really quasi-contractual, Trainer v. 
Trumbull, 141 Mass. 527, 6 N. E. 761 (1886), and contracts to perform an 
obligation imposed by laws, U. S. v. Brainbridge, Fed Cas. No. 14, 497 at p. 946 
(D. Mass. 1816) (contract of military service); Nordholt v. Nordholt, 87 
Cal. 552, 26 Pac. 599 (1891) (express trust); cf. Young v. Sterling Leather 
Works, 91 N. J. L. 289, 102 Atl. 395 (1917) (election to come under Work- 
men’s Compensation Act). See I Wutiiston, Contracts (1920) §228 for 
other examples of infants’ contracts made binding by statute or statutory impli- 
cation. (2) Void—an infant’s power of attorney, especially to confess judg- 
ment, Waples v. Hasting, 3 Har. (Del.) 403 (1842); Knox v. Flack, 22 Pa. 
St. 337 (1853) ; and appointment of an agent in some jurisdictions, Armitage 
v. Widoe, 36 Mich. 124 (1877); Contra, Vogelsang v. Null, 67 Tex. 465, 3 
S. W. 451 (1887). 

There is a line of cases bearing a superficial resemblance to the rule in 
the principal case, which developed in New Hampshire and Minnesota, holding 
that an infant is bound where he fails to restore what he received under his 
contracts, to the extent of the benefit actually derived. Obviously this is quasi- 
contractual liability. Johnson v. N. W. Mutual Life Ins. Co., 56 Minn. 365, 57 
N. W. 934, 59 N. W. 992 (1894) ; Berglund v. Am. Multigraph Sales Co., 135 
Minn. 67, 160 N. W. 191 (1916); Hall v. Butterfield, 59 N. H. 354 (1879). 
The party seeking to hold the infant must show in addition that the contract 
was fair and reasonable to one in the infant’s station in life. Klaus v. Thomp- 
son Auto & Buggy Co., 131 Minn. 10, 154 N. W. 508 (1915) ; Wooldridge v. 
Lavoie, 79 N. H. 21, 104 Atl. 346 (1918). 

For cases in which both parties to the contract were infants, a situation 
present but not discussed beyond mere mention in the principal case, see Drude 
v. Curtiss, 183 Mass. 317, 67 N. E. 317 (1903); and dictum in the dissenting 
opinion of Gilfillan, C. J., Johnson v. N. W. Mutual Life Ins. Co., supra. 


Marvin P. VERHULST 
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RESTRAINTS ON ALIENATION—FEE SiMPLE.—Plaintiff and defendant 
were remote grantees of adjoining lots of land which had come to them 
through mesne conveyances from a common precdecessor in title. The deeds to 
the plaintiff and to the defendant’s grantor, and all preceding conveyances, were 
in fee simple, and contained a covenant by each grantee that “the property 
hereby conveyed shall not be conveyed, demised, devised, leased or rented to 
any person of the Ethiopian race or descent for a period of fifty years from 
the date hereof.” The plaintiff sought to have a conveyance of the land to the 
defendant, a colored person, declared invalid, and the deed cancelled. The 
court refused relief to the plaintiff, holding that the covenant being incon- 
sistent with the nature of the estate granted to the defendant’s grantor, it would 
not enforce such covenant, and construed Ethiopian to mean a person of 
African descent. White v. White, 108 W. Va. 128, 150 S. E. 531 (1929). 


This case presents the question of whether the grantor of an estate in fee 
simple can regulate the disposition of it by the grantee. It must be noted that 
it does not deal with a restriction on the use of property. 


Practically all courts hold that a complete restriction on the power of 
alienation of an estate granted in fee simple is invalid. Latimer v. Waddell, 
119 N. C. 370, 26 S. E. 122,3 L. R. A. (Nn. s.) 668 (1896). 

The cases are hopelessly in conflict on the question of whether or not 
there can be a partial or limited restraint placed upon the alienation of an 
estate conveyed in fee. Some jurisdictions will enforce a partial restraint which 
is reasonable. This type of case is illustrated by Corrigan v. Buckley, 299 
Fed. 899 (Ct. of App. D. C. 1924) (a convenant not to sell to negroes for a 
period of 21 years); Torrey v. Wolfes, 6 F. (2d) 702 (Ct. of App. D. C. 
1925) (a covenant never to rent, sell, lease, transfer, or convey to a negro 
under penalty of $2000) ; Frasier v. Combs, 140 Ky. 77, 130 S. W. 812 (1910) 
(a covenant not to sell until an infant devisee becomes of age and mature 
judgment); Lawson v. Lightfoot, 27 Ky. L. 217, 84 S. W. 739 (1905) (a 
direction in a will not to sell during the life of a life tenant) ; Queensborough 
Land Co. v. Cazeaux, 136 La. 724, 67 So. 641 (1915) (a condition in a deed 
against sale to negroes at any time) ; and Koehler v. Rowland, 275 Mo. 573, 
205 S. W. 217, 9 A. L. R. 107 (1918) (a condition in a deed that the property 
should not be sold, leased, or rented to any negroes for 25 years from the 
date of the deed). These cases indicate that the distinction turns upon the 
degree of restraint imposed. The courts which will enforce a partial or limited 
restraint on alienation usually cite for their authority the rule developed by 
Gray, RESTRAINTS ON THE ALIENATION OF Property (2d ed. 1895) §41, which 
is as follows: “a condition is good if it allows of alienation to all the world 
with the exception of selected individuals or classes, but it is bad if it allows 
of alienation only to selected individuals or classes.” Gray, after a discussion 
of the English cases on the subject, speaks of this rule as naturally suggesting 
itself. It is also of interest to note that Sir George Jessel says that the test 
in such cases “is whether the condition takes away the whole power of aliena- 
tion substantially.” Jn re Macleay, L. R. 20 Eq. 189, 44 L. J. Ch. 441, 32 L. 
T. 682 (1875). The above rule relates to conditions restraining alienation, 
qualified as to persons. In speaking of restraints on alienation, qualified as 
to time, Gray, RESTRAINTS ON THE ALIENATION OF Property (2d ed. 1895) 
§54, says, “The weight of authority, and especially of reasoned authority, is 
against the validity of restraints upon alienation, however limited in time.” 
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The following cases, containing dicta to the effect that a reasonable re- 
straint on alienation will be enforced, have held that the particular restraints 
presented to them were unreasonable. Brown v. Hobbs, 132 Md. 559, 104 Atl. 
283 (1918) ; Winsor v. Mills, 157 Mass. 362, 32 N. E. 352 (1892); Morse v. 
Blood, 68 Minn. 442, 71 N. W. 682 (1897) ; Kaufman v. Burgert, 195 Pa. 274, 
45 Atl. 725, (1900) ; Manierre v. Welling, 32 R. I. 104, 78 Atl. 507, Ann. Cas. 
1912C 1311 (1911). 


The tendency of well considered recent American authorities seems opposed 
to the doctrine of enforcing a partial restraint on alienation whether it be as 
to persons or as to time. California is most emphatically committed to this 
doctrine. Cat. Civ. Cope (Deering, 1923) §711 provides, “Conditions re- 
straining alienation, when repugnant to the interests created, are void.” In two 
cases which have arisen under this section of the code, it has been held that a 
condition in a deed that land should not be sold, leased, or rented to, or occupied 
by, one not of the Caucasian race, was invalid, Los Angeles Investment Co. 
v. Gary, 181 Cal. 680, 186 Pac. 596, 9 A. L. R. 115 (1919) ; and that a condi- 
tion in a deed against leasing or selling the property conveyed to negroes, 
Japanese, or Chinese would not be enforced, Title Guarantee and Trust Co. v. 
Garrott, 183 Pac. 470 (Cal. App. 1919). The following jurisdictions, without 
any statutory provision similar to that in California, have definitely committed 
themselves to the doctrine that where a fee has been conveyed any attempted 
restraint upon alienation is invalid and will not be enforced. Johnson v. 
Preston, 226 Ill. 447, 80 N. E. 1001, 10 L. R. A. (Nn. s.) 564 (1907) ; Mandle- 
baum v. McDonell, 29 Mich. 78, (1874); Porter v. Barrett, 233 Mich. 373, 
206 N. W. 532, 42 A. L. R. 1267 (1925) ; DePeyster v. Micheal, 6. N. Y. 467, 
(1852) ; Schermerhorn v. Negus, 1 Denio 448, (N. Y. 1845) ; Standford v. Sand- 
ford, 106 S. C. 304, 91 S. E. 294 (1917). 


The theory underlying the rule forbidding any restraint upon alienation 
is a rule of policy founded upon economic considerations. “The policy of the 
law is that property should not be taken out of commerce.” Gray, RULE 
AGaInst Perpetuities (3rd ed. 1915) §§275-277. In order to realize the most 
fruitful use of land it should be capable of being placed in the hands of a 
person who will use it; and consequently, a free exchange of legal rights in 
property will tend to a higher degree of utilization. Rundell, The Suspension 
of the Absolute Power of Alienation, (1921) 19 Micu. L. Rev. 235. 


The decisions of the courts refusing to allow any restraint on alienation 
are justified by the doctrine of repugnancy. They inaccurately define a fee 
simple as being the absolute and complete ownership of property. With this 
as their premise, it follows that by conveying an estate in fee simple the 
grantor relinquishes all his right in the estate granted. Then, in view of the 
general rule that a conveyance is to be construed most strongly against the 
grantor, the grant of a fee, followed by a condition or covenant inconsistent 
with this definition of a fee, must result in refusal to enforce the condition or 
covenant. Professor Joseph Warren expresses his approval of this rule in a 
discussion of the subject in, The Progress of the Law, (1920) 34 Harv. L. Rev. 
639, 653, “Happy is the jurisdiction whose court, uncontrolled by prior decisions 
or under the protection of a code provision, may declare all such restraints on 
alienation invalid.” It would seem that Professor Warren advocates the better 
rule. This rule is really based on policy, and not, as some courts assume, on 
the doctrine of repugnancy. 
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On the other hand, the doctrine presents itself in this manner: Where a 
deed contains the usual words necessary to pass a fee, followed by a restric- 
tive condition or covenant, should the general rule of construction be followed? 
It would warrant argument that such a solemn declaration, set out at length, 
and usually for the purpose of continuing the ownership of a certain tract of 
land in a certain race, ought to be given effect, and the deed construed as 
intending to pass a limited or conditional fee. In certain geographical districts 
of the United States it might well be sound economic policy to sanction par- 
tial or limited restraints upon alienation. A restrictive covenant has been 
construed as running with the land, because a benefit to it. Corrigan v. Buck- 
ley, supra; Torrey v. Wolfes, supra. 

No Wisconsin cases exactly in point with the principal case have been 
found, but in Zillmer v. Landguth, 94 Wis. 607, 69 N. W. 568 (1896), it was 
held that where a father devised land to his two daughters in fee simple “upon 
the express condition that they shall not have the right to dispose of said pro- 
perty, or any part thereof, until the eldest of my children becomes of the age 
of twenty-five years” such condition was vold and of no effect because abso- 
lutely repugnant to the estate granted. At the time of the testator’s death the 
eldest child was fourteen. This was an attempt to place a total restraint upon 
the power of alienation for a limited time. In its opinion the court says, “It 
now seems well settled that when a conveyance or devise is made in fee, a 
condition attempted to be annexed thereto to the effect that the purchaser or 
devisee shall not for any period of time convey or alien the estate is void for 
repugnancy.” The court cites Mandlebaum v. McDonell, supra, as authority 
for the rule. In Michigan, on the basis of this opinion, it was later held that 
a covenant forbidding alienation to persons of the colored race was void as a 
restraint on alienation, the court indicating that “if a restraint on alienation 
for a single day is bad, how can it be said that a restraint on alienation to a 
large class of citizens, or small one, or even to one, is good?” “If it is not 
for the courts to determine what should be a reasonable time to restrain aliena- 
tion, how can it be left to the courts to say whether a restraint on alienation 
to a class is reasonable or not?” Porter v. Barrett, supra at 382, 206 N. W. 
at 536. Quaere, would Wisconsin reach the same result from the rule adopted 
in utllmer v. Landguth, supra. 

Wuuiam T. Git 


TAXATION—RECOVERY OF INTEREST ON ILLEGAL TAXxEs.—The recent case 
of Schlesinger v. Milwaukee County, Wis., 42 F (2d) 21 (C. C. A. 7th 1930), 
suggests the question whether in the absence of statutory provision interest 
can be recovered on money paid under an illegal tax law. 

Wis. Stat. (1921) §72.01 (3) declared that every transfer of a material 
part of an estate, made within six years prior to the death of the transferor 
without adequate valuable consideration, should be construed to have been made 
in contemplation of death and therefore within the provisions of the inheritance 
tax law. Pursuant to this statute the plaintiffs had paid taxes on transfers in 
excess of five million dollars made by one Ferdinand Schlesinger within the 
prescribed period. The plaintiffs challenged the validity of the statute, but the 
Wisconsin Supreme Court sustained its constitutionality. Estate of Schlesin- 
ger, 184 Wis. 1, 199 N. W. 951 (1924). On appeal, the Supreme Court of the 
United States reversed that judgment, declaring that the statute enacted an 








WISCONSIN LAW REVIEW 





122 


arbritary classification violative of the fourteenth amendment. Schlesinger v. 
Wisconsin, 270 U. S. 230, 46 Sup. Ct. 260, 43 A. L. R. 1224 (1926). Following 
that decision, plaintiffs were refunded the amount of the illegal tax paid by 
them; the payment of interest, however, was refused. 

Recovery was denied in an action brought to recover the amount of the 
rejected interest claim from the state, the court holding that a state is not 
liable to pay interest on taxes illegally collected in the absence of statute im- 
posing that liability. Schlesinger v. State, 195 Wis. 366, 218 N. W. 440, 57 
A. L. R. 352 (1928). Amended complaints were filed, in which plaintiffs 
demanded recovery on the theory that the exaction of the tax constituted a 
taking of their property, for which they were entitled to just compensation as 
provided by the state constitution, which compensation should include interest 
at the legal rate. The court again rejected the claims on the ground that pay- 
ment pursuant to statute had been voluntary, thus leaving no room for the 
contention that there had been a deprivation of property by the state; and that 
the remedy provided by statute for the recovery of illegal taxes was exclusive. 
Schlesinger v. State, 198 Wis 381, 223 N. W. 856. (1929). 

Thereupon the present action was brought against Milwaukee County, 
claiming conversion by this defendant of the whole sum paid to the county 
treasurer. The court again refused to allow the action, holding that it was 
bound to follow the Wisconsin court’s decision to the effect that payment 
pursuant to the statute had been voluntary; and that plaintiff’s had parted with 
their money relying solely on the statutory refund, and not upon the theory 
of just compensation for wrongful conversion. 

In accordance with the general rule concerning voluntary payments, a 
person who in the absence of statutory provisions for refund, voluntarily pays 
an illegal tax cannot maintain an action to recover back the money paid. 
Lamborn v. County Commissioners, 97 U. S. 181, 24 L. ed. 926 (1877) ; Chese- 
brough v. United States, 192 U. S. 253, 24 Sup. Ct. 262 (1904); Brunson v. 
Crawford County Levee Dist., 107 Ark. 24, 153 S. W. 828, 44 L. R. A. (nN. s.) 
293 (1913) First Nat'l Bank of Americus v. Mayor, 68 Ga. 119, 45 Am. 
Rep. 476 (1881) ; Johnson v. Crook County, 53 Ore. 329, 100 Pac. 294 (1909). 

Where payment of the tax is made under duress or compulsion a different 
rule is followed, and in the great majority of jurisdictions the taxpayer is 
allowed to regain the money that he parted with. Whitney v. City of Port 
Huron, 88 Mich. 268, 50 N. W. 316 (1891; Oakland Cemetery Ass'n v. Board 
of Comm’rs., 98 Minn. 404, 108 N. W. 857 (1906); Peyser v. The Mayor, 70 
N. Y. 497, 26 Am. Rep. 624 (1877) ; State National Bank v. City of Memphis, 
116 Tenn. 641, 94 S. W. 606 (1906), 7 L. R. A. (nN. s.) 663 (1907). This 
rule, affording relief to those who made payment when they had no other 
means of escaping an existing or imminent infringement of their rights of 
person or property, is well founded in reason as well as in judicial precedent. 

Considerable confusion exists, however, concerning the problem that was 
the fundamental issue underlying the decisions in the Schlesinger cases; 
namely, whether interest can be recovered from the government on money that 
has been paid under an illegal tax law, when a statute expressly allows recovery 
of money paid out, though voluntarily, but is silent as to interest. The same 
problem is involved when independent of statute recovery is sought after pay- 
ment under duress or compulsion. 

In a number of jurisdictions the rule followed is that when recovery of 
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the original sum paid is allowed, interest will be awarded as compensation for 
the use of the money. Erskine v. Van Arsdale, 15 Wall. 75, 21 L. ed. 63 
(1872) ; Redfieid v. Bartels, 139 U. S. 694, 11 Sup. Ct. 683 (1891); In re 
O’Berry, 179 N. Y. 285, 72 N. E. 109 (1904) ; Southern Ry. v. Greenville, 49 
S. C. 449, 27 S. E. 652 (1897); Galveston County v. Galveston Gas Co., 72 
Tex. 509, 10 S. W. 583 (1889). 

The reason for this doctrine is not clearly expressed in the decisions; 
some courts declare in general terms that “justice requires the payment of 
interest”, and that a state ought to be held liable “just as an individual would 
under the circumstances”. Jn re O’Berry, supra. The weight of modern 
authority, however, seems to be in accord with the doctrine expressed in Schle- 
singer v. State, supra, to the effect that in the absence of statutory stipulation, 
interest cannot be recovered on taxes illegally paid. Southwest Land Co. v. Los 
Angeles County, 46 Cal. App. 9, 188 Pac. 575 (1920); Antero etc. Reservoir 
Co. v. Park County, 75 Colo. 131, 225 Pac. 269 (1924); Home Sav. Bank v. 
Morris, 141 Iowa 560, 120 N. W. 100 (1909) ; Jackson County v. Kaul, 77 Kan. 
717, 96 Pac. 45, 17 L. R. A. (Nn. s.) 552 (1908); Eaton v. St. Louis-San 
Francisco Ry., 122 Okla. 143, 251 Pac. 1032 (1925); 3 CooLey, Taxation, 
(4th ed. 1924) §1308. See United States v. Magnolia Petroleum Co., 276 U. 
S. 160, 48 Sup. Ct. 236 (1928); Socolaw v. Murphy, 219 App. Div. 184, 219 
N. Y. Supp. 78 (1927). 

The court in the Schlesinger case based its decision on the ground that 
“interest, when not stipulated for by contract, or authorized by statute... . is 
not to be awarded against a sovereign government unless its consent to pay 
interest has been manifested by an act of its legislature, or by lawful contract 
of its executive officers.’ This general principle apparently was disregarded 
by those courts that have followed the contrary view, and have allowed full 
redress to the taxpayer. 

It should be noted that this recent Wisconsin decision expressly over- 
ruled two earlier Wisconsin cases on the point. In Norton v. Supervisors, 13 
Wis. 611 (1861), and Barden v. Supervisors, 33 Wis. 445 (1873), a statute 
expressly provided that taxes illegally collected should be refunded with int- 
erest; but the court in both these cases held that the same result would follow 
without any statute “by an application of the general principle that money 
paid for a consideration which fails, may be recovered back.” 

The prevailing view of the federal courts on this question is not clear, 
and the principal case cannot be considered in point, as the court, in accor- 
dance with generally accepted rule, merely followed the Wisconsin court’s 
interpretation of the state statute involved. While Erskine v. Van Arsdale, 
supra, and Redfield v. Bartels, supra, held that interest could be recovered on 
payments made under an illegal tax law, the recent decision in United States 
v. Magnolia Petroleum Co., supra, throws some doubt upon the proposition 
stated in the earlier cases. Socolaw v. Murphy, supra, indicates that the New 
York courts are wavering from their earlier attitude that interest could be 
recovered on tax refunds. 


In the absence of express statutory provision, the rule adhered to is that 
a taxpayer cannot maintain an independent action for interest alone after he 
has already received a refund of the overpayment of the tax itself. Steward 
v. Barnes, 153 U. S. 456, 14 Sup. Ct. 849 (1894) ; Dayton Brass Castings Co. 
v. Gilligan, 267 Fed. 872 (D. C. 1920). The ground of these decisions is that 
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interest should be considered incidental only to the principal claim, and that 
the taxpayer parted with his right of action by accepting the money withheld 
from him. This question was not involved in the Schlesinger litigation, how- 
ever, for refund of the payment made was accepted expressly without pre- 
judice to further right of action. 

It is submitted that the doctrine followed in the Schlesinger cases expresses 
a desirable rule. It is but an application of the general principle that unless 
expressly shown to the contrary, a sovereign is by implication to be excepted 
from the operation of a general rule. 

Tueo. C. KAMMHOLZ 


Torts.—AssoLuTe LiaBitiry Without FaAutt or Res Ipsa Loguirur. 
—In Texas & P. Ry. v. Mixon, 21 S. W. (2d) 1098 (Tex. Civ. App. 1929), 
the defendant had upon its land an oil tank left open at the top for the escape 
of gases. During a heavy rainstorm, water entered the tank forcing crude oil to 
flow from it onto the land of the plaintiff causing damage. The court, in decid- 
ing for the plaintiff, said: “Any wrongful use of its [defendant's] premises, 
which results in the creation of a nuisance, renders it liable for the resulting 
damages, regardless of whether the injury was a result of negligence or not.” 
This is undoubtedly a correct statement of law. But it does not apply to the 
facts of this case, as the storing of oil on the defendant’s land was neither a 
wrongful use of the land nor a nuisance. At most, it was an “artificial” or “un- 
natural” use of real property. See Lord Cairn’s opinion in Rylands v. Fletcher, 
L. R. 3 H. L. 330 (1865), as to which see Doe, C. J., in Brown v. Collins, 53 N. 
H. 442, 448 (1873). “Nor is it a nuisance,” says Bohlen, Rule of Rylands v. 
Fletcher, (1911) 59 U. or Pa. L. Rev. 298 at 305, “for there is no continuous 
condition created, which, while it exists, is offensive to the senses or injurious 
to the plaintiff’s property or his enjoyment of it.” Defendant could not have 
been prevented from storing oil on his land, unless it constituted a continuous 
injury over an appreciable length of time. It seems clear that the court, after 
deciding to allow the plaintiff to recover, called the storing of oil a nuisance 
as a convenient means of rationalizing its decision without further thought. 
And the court seems further inconsistent in that it cites as authority for its 
decision American cases following Rylands v. Fletcher, supra, which esta- 
blished absolute liability without fault, thus obviating the need of calling it 
a nuisance. Berger v. Minneapolis Gaslight Co., 60 Minn. 296, 62 N. W. 336 
(1895) ; Brennan Construction Co. v. Cumberland, 29 App. D. C. 554 (1907). 

The rule of Rylands v. Fletcher imposing liability without fault has found 
little sympathy in the United States, and the few states adopting it are con- 
tinually limiting its application. The New York Court of Appeals, expressly 
refusing to adopt the strict rule of absolute liability for cases like the instant 
case and Rylands v. Fletcher, laid down a rule in Losee v. Buchanan, 51 N. Y. 
476 (1873), which is equally hard on the plaintiff in such a case. There it was 
said that the plaintiff must show negligence on the part of the defendant land- 
owner from whose land escaped a substance stored there to the injury of 
adjoining landowners. As a practical matter, plaintiffs in such cases will very 
seldom be able to recover, for all control of the substance, the escape of which 
caused the damage, is in the defendant and the plaintiff has no way of tracing 
or establishing negligence. 

Admitting that the rule of Rylands v. Fletcher imposes too strict a stan- 
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dard of liability and that Losee v. Buchanan places an unjust burden on the 
plaintiff in requiring him to explain away the defendant’s innocence in such a 
case, a compromise measure avoids the necessity of resorting to either of these 
alternative measures. In all cases where an application of the principle of 
Rylands v. Fletcher would be appropriate, the rule of res ¢psa loquitur is equally 
appropriate. See 5 WicMore, Evipence, (2nd ed. 1923) §2509 and see Bohlen, 
Rule of Rylands v. Fletcher, (1911) 59 U. or Pa. L. Rev. 298; Smith, Tort 
and Absolute Liability, (1917) 30 Harv. L. Rev. 409; Weaver Mercantile Co. 
v. Thurmond, 68 W. Va. 530, 70 S. E. 126 (1911). Thayer, Liability without 
Fault, (1916) 29 Harv. L. Rev. 801 at 807 said: “It is, indeed, the very 
situation for which that doctrine [res ipsa loquitur] exists”. 

The effect of the rule of res ipsa loquitur is to allow the plaintiff to go to 
the jury without the specific proof of negligence which caused the damage. 
The plaintiff has but to offer in evidence the facts as he knows them, and un- 
less the defendant puts in sufficient evidence to rebut the inference of negligence 
arising in favor of the plaintiff, the jury may (not must) find for the plaintiff ; 
for the statement of the facts when the rule of res ipsa loquitur is applied 
speaks for itself. And the application of res ipsa loquitur in preference to 
doctrine of absolute liability without fault is more favorable to the defendant, 
since the basis of liability under the former is negligence and the defendant 
may prove contributory negligence of the plaintiff as a defense. That con- 
tributory negligence is not a defense where the defendant’s liability is absolute 
without fault is shown in Muller v. McKesson, 73 N. Y. 195 (1878), and see 
also Curry v. Chicago & N. W. Ry., 43 Wis. 665 (1878). 


MITCHELL MELNIK 


Torts—IMpPuTED NEGLIGENCE—JOINT ENTERPRISE.—Plaintiff’s decedent 
and several companions started for a dance in an automobile owned by de- 
fendant’s father and driven by the defendant. They bought gas, for which 
each paid an equal share. While returning, an accident occurred as a re- 
sult of the defendant’s negligence, in which accident plaintiff’s decedent and 
others were killed. The appellate court sustained the trial court’s directed 
verdict for the plaintiff on the theory that the parties were engaged in a joint 
enterprise, and consequently, the driver’s negligence was imputable to the 
others. Frisoger v. Shepse, 230 N. W. 926 (Mich. 1930). 

The rule is well established that where parties are engaged in a common 
or joint enterprise, the negligence of one will be imputable to the others and 
will bar a recovery. Bryant v. Pacific Electric Ry. Co., 174 Cal. 737, 164 Pac. 
385 (1917; Pope v. Halpern, 193 Cal. 168, 223 Pac. 470 (1924); Derrick v. 
Salt Lake & Ogden Ry. Co., 50 Utah 573, 168 Pac. 335 (1917). The primary 
problem involved is that of determining what constitutes a common or joint 
enterprise. Parties cannot be said to be engaged in a joint enterprise, within 
the meaning of the law of negligence, unless there is a community of interest 
in the objects or purposes of the undertaking, and an equal right to direct and 
govern the movements and conduct of each other with respect thereto. Each 
must have some voice and right to be heard in its control and management. 
Bryant v. Pacific Electric Ry. Co., supra. The fact that one was a passenger 
for hire in an automobile fairly implies that he was not in control of the car 
and was not engaged in a joint enterprise with the driver. Bancroft’s Adm’x 
v. Cote, 90 Vt. 358, 98 Atl. 915 (1916). 
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A driver of a conveyance and an invited guest, engaged in a pleasure ride, 
are pursuing a joint or common enterprise, that of riding, but not within the 
meaning of imputable negligence. Lawrence v. City of Sioux City, 172 Iowa 
320, 154 N. W. 494 (1915). It is often difficult to distinguish a pure guest- 
host relationship from a relationship involving an actual control on the part 
of the alleged guest. The mere fact that two people have engaged in a drive 
for mutual pleasure does not destroy the guest-host relationship. Whithey v. 
The Fowler Co., 164 Iowa 377, 145 N. W. 923 (1914).' The fact that the 
occupant is a passenger at his own request does not change the rule. Wiley v. 
Young, 178 Cal. 681, 174 Pac. 316 (1918). Neither is the negligence of a 
young gentleman driving an automobile imputed to a young lady who is riding 
with him on a pleasure trip. Turney v. United Rys. of St. Louis, 155 Mo. 
App. 513, 135 S. W. 93 (1911). And where a party invited another to ac- 
company him on a hunting party, and the latter induced the former to ride in 
his automobile to their destination, they were not engaged in a joint enterprise, 
within the rule of imputed negligence. Wilmes v. Fournier, 180 N. Y. Supp. 
860 (1920). But in Jensen v. Chicago, Milw. & St. P. Ry. Co., 133 Wash. 208, 
233 Pac. 635 (1925) and in Derrick v. Salt Lake & Ogden Ry. Co., supra, 
under facts similar to those in the principal case, it was held that where 
the occupants of a car were going on a trip, each sharing eqnally in ex- 
pense, they were engaged in a joint enterprise, and the driver’s negligence 
was imputable to the others. But see Coleman v. Bent, 100 Conn. 527, 124 Atl. 
224 (1924), where under almost the same facts, it was held that the evidence 
did not point so conclusively to the existence of a joint adventure as to warrant 
the trial judge in directing verdicts for the defendant owner upon that ground. 
Although Coleman v. Bent, supra, apparently does not go as far as the 
principal case, the ruling of the latter case is undoubtedly the law to-day. 


Aaron LEVINE 




















NEWS OF THE WISCONSIN LAW SCHOOL 


Facutty MoveMENts—Philip F. LaFollette resigned the lectureship in law 
which he has held four and a half years, shortly before his inauguration as 
Governor of Wisconsin in January. Senator Glenn D. Roberts, formerly 
district attorney of Dane County, took over his course in criminal law for the 
final weeks of the first semester. 

Associate Professor Malcolm P. Sharp, who has held a part-time appoint- 
ment as adviser in the Experimental College, begins, with the opening of the 
second semester, to devote his full time to the Law School. 

Succeeding in 1922 to the lectureship previously held by Chief Justice 
Winslow, Chief Justice Marvin B. Rosenberry has for the last nine years 
given the course in Professional Conduct required for graduation. Justice 
Rosenberry being unable to continue, this instruction has been entrusted for 
the present term to Ernest C. Fiedler of Beloit. Since Dean Richards’ death 
Mr. Fiedler has been chairman of the committee on legal education and 
admission to the bar of the Wisconsin State Bar Association. 


ENROLLMENT—The following official figures of the enrollment of the Law 
School for the past nine years show the whole number of students enrolled at 
any time during either semester in law courses totaling five or more credits in 
a semester. As the additional registrants in the second semester habitually 
aumber 10 or 15, the final figure for this year will be substantially the same 
as for 1929-30. The big temporary increase in enrollment in 1927-28 and 
1928-29 is largely attributable to the announcement in 1927 of the impending 
increase in entrance requirements, which now demand that persons starting 
their law study after January 1929 shall have completed three, instead of two, 
years of university work. 


1922-3 1923-4 1924-5 1925-6 1926-7 1927-8 1928-9 1929-30 1930-1 
254 239 240 3 261 285 313 352 320 309 (to Dec.) 


Lecat Arp Socrety.—The Legal Aid Society of Dane County, consisting 
of members of the bar and students of high standing at the Law School, has 
organized for the school year with offices in the Cantwell Building in Madison. 
The purpose of the society is to provide legal aid to those referred from 
proper sources who have not the funds with which to engage a practicing 
attorney. The work is conducted by the students under the supervision of a 
subcommittee (Frank A. Ross, chairman, Glenn D. Roberts and Ray M. 
Stroud) of the committee on legal aid of the Dane County Bar Association. 
Professor Feinsinger is faculty advisor. The students engaged this year 
are: George L. Burke, Eleanore L. Jones, Elton S. Karrmann, John E. 
Mulder, David G. Owen, Jr., and William H. Smith, of the third year class; 
and Clifford L. Curran, Theophil C. Kammholz, John H. Matheson, Adriana 
Orlebeke, William Torkelson, and Ernest J. von Briesen, of the second year 
class. 


INVESTIGATION OF Cost oF ADMINISTRATION OF CRIMINAL LAw—The 
national committee on law observance and enforcement, through its sub- 
committee on the cost of crime, is undertaking a study of the cost of the ad- 
ministration of criminal justice in cities of the United States of over 25,000 
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inhabitants. Several students from the Law School and the senior class of 
the College of Letters and Science under the supervision of Professor Howard 
L. Hall, of the Law School, and Professor J. T. Salter, of the Political Science 
Department, are making the study for Madison. The study may be extended to 
some other cities—possibly Racine and Kenosha. The materials to be collected 
include community data, cost of police, cost of prosecution, cost of the 
criminal courts, and cost of penal and corrective treatment. 


New Law Buitpinc—The Law Building which has housed the Law School 
for nearly forty years has become altogether inadequate. This is due in part 
to the fact that it lacks space for library stacks and reading room facilities and 
in part to the fact that the building is not fireproof. The requests for legisla- 
tive appropriations for the next biennium presented by the board of regents of 
the University contain an item of $350,000 to begin the construction of a social 
science building. This building, when completed, is intended to house the 
whole division of social science, including the Law School. The present request 
is for the sum needed to erect that part of the building which the Law School 
will occupy. 


Dean RicHarps’ Portrait—In response to a unanimous sentiment of alumni 
and friends of the Law School that an oil portrait of the late Harry Sanger 
Richards be hung in the Law Building as a permanent memorial to one whose 
services to the School and legal education have been long and distinguished, 
the faculty in July 1929 appointed a portrait committee consisting of John D. 
Wickhem, chairman, Frank T. Boesel, and Oliver S. Rundell. Letters were 
sent last June, in the name of this committee, to a large list of alumni and 
friends setting forth the project and soliciting aid. The answer was generous 
and sufficient. The total received now amounts to $719.50. Of this the small 
surplus which will remain after the cost of the picture and expenses of the 
project have been paid, will form the nucleus of a much needed law student 
loan fund. 

The artist whose painting has been accepted is Roland S. Stebbins, assistant 
professor of art education at the University of Wisconsin, who has studied 
and exhibited in Europe and America, making a specialty of portraiture. A 
member of the Royal Art Academy of Munich, he studied there and in Dresden 
at the Ehrenberg School of Art as well as in Paris at the Grande Chaumiére. 
He is a graduate of the Massachusetts State Art School and has worked under 
the American painters Charles Hawthorne, Hugh Breckenridge, and Joseph 
Decamp. In Madison he has done several portraits, notably that of the late 
Dr. Arthur S. Loevenhart, which hangs in the lecture room of the Memorial 
Service Building of the University Medical School. The lobby murals in the 
same building are the work of Professor Stebbins and his students. 

The Dean’s likeness is of head and shoulders in life size, the face turned 
slightly to his right. The picture is hanging temporarily in the University 
Club of Madison, and will be formally presented to the University at the 
annual Law School dinner in May. 











